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POCKET SEAL 
IN ZIPPER VINYL 
POUCH—> 


20 CERTIFICATES 
BOUND WITH STUBS 
IN SINGLE SECTION—> 


STOCK TRANSFER SECTION—> 


“THE SYNDICATE” 


The only ALL-IN-ONE 
slot-yaunched, Pod Kook Outfit 


“THE SYNDICATE” Consists Of: 
CORPORATE RECORD BOOK (illustrated) ——» 


@ square, rod style posts 
@ extra large capacity 


@ corporate name printed on gold insert that slides into 
built-in acetate holder on spine of book 


POCKET SEAL—in our unique zipper, black vinyl pouch that 


snaps into recess inside of book's cover 
SLIP CASE — made of sturdy, washable black vinyl—Minutes 


and By-Laws—20 Certificates—Stock and Transfer sheets— 
Celluloid Tab Index—Pocket Seal—All fit inside record book 


Speed 


All items fit inside 


words ““¢ orporate 


~ “BLACK BEAUTY”... Zhe new VINYL . . 


<—MINUTES 
AND BY-LAWS 


ALL-IN-ONE CORPORATE OUTFIT 


a rich. black vinyl! CORPORATE RECORD BOOK: 


Records” and the border are stamped in gold on 


cover; Corporate name printed on gold insert that slips into built-in 


acetate recess on sp 


black vinyl Slip Ca 













CUT-AWAY SHOWS 
HOW POCKET SEAL 
POUCH SNAPS INTO 
A RECESS INSIDE 
COVER — — BOOK 
CLOSES NORMALLY 


OUTFITS RUSHED TO YOU BY MAIL ON 
SAME BUSINESS DAY ORDER IS RECEIVED 


(Specially Printed Certificates Require More Time) 


More than 1 Class of Stock — Preferences — Special Clauses 


Preferences, Designations, Clauses, etc., under 200 words, printed on face of 


certificates—40 Certificates, 1 or 2 classes of stock—certificates evenly divided 
among classes unless otherwise specified. Add $1.50 for each additional group 


of 100 words or fraction thereof. 


(Send Copy of Certificate of Incorporation) Add to price 


Additional certificates 12 cents each. Each addit. class of stock 





ine of book. Entire outfit then slips into a matching, 


se--size 10%) x 244 x 1154. 


BLACK BEAUTY NO. 70 


As described and illustrated with 


$17 °° 


50 sheets for Minutes and By-Laws 


BLACK BEAUTY NO. 80 


Same outfit but with 


$1 8° 


Additional certificates 12 cents each. 


Printed Minutes and By-Laws 





THE SYNDICATE, INT. 


No. 90 “THE SYNDICATE” 


As described and illustrated above, bound in black 


$900 


cloth, red back and corners; 
Minutes and By-Laws. 


No. 95 with Printed Minutes and By-Laws $77 


Additional certificates 12 cents each. 


WHEN ORDERING 


50 blank 


sheets, for 


(Postage prepaid if remittance r) 

Print Corporate Name exactly as on Certificat ft Incorporation 

Give State and Year of incorporation; No. of shares... 

Par Value $ Camtal Stock $ f stock 

1s will it par Vv lue specity total m nt ts res 

Is stock Full Paid and Nonassessable Certificates signed 
$12.00 Pres. and ans hee word ? 

Ask for catalog of outfits $15.» 


43 Park Place, New York 7, N. Y. 


* . BEekman 3-3037 
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New Bell System electronic larynx 
restores speech to those who have 
lost the use of their vocal cords 


Helping people to talk again . . . this is 
a continuing Bell System project which 
grew out of Alexander Graham Bell’s 
lifelong interest in persons with hear- 
ing and speech handicaps. 

Now Bell Telephone Laboratories 
has developed an improved electronic 
artificial larynx which is entirely self- 
contained and battery-operated — 
designed to serve as a “new voice” for 
many people who have been affected by 
surgery or paralysis. 


1038 





In Grandad’s left hand, the Bell System's new electronic larynx. 


A new voice for the voiceless 


When held against the neck, this in- 
genious 7-ounce device transmits vibra- 
tions into the throat cavity which can 
then be articulated into words. Speech 
sounds of good intelligibility and im- 
proved naturalness are produced. 


Two models are being made by the 
Western Electric Company, manufac- 
turing and supply unit of the Bell Sys- 
tem. One simulates a man’s voice, the 
other a woman’s. In keeping with the 
Bell System’s long history of public 
service, the Bell Telephone Companies 
are making this device available on a 
non-profit basis. If you would like 
further information, just get in touch 


BELL TELEPHONE SYSTEM 
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with your Bell Telephone business office. 


This new artificial larynx is another 
example of how research at Bell Tele- 
phone Laboratories serves the public 
in many ways—in developments used 
by the world’s most modern telephone 
system—and in inventions which have 
wide application by outside industries 
and people in all walks of life. 


¢ Held to the throat, the Bell System elec- 
tronic artificial larynx replaces the vibrations 
of normal vocal cords to 
produce speech. Power 
is turned on and off, 
and the pitch is varied, 
by a simple thumb- 
operated switch. 
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At the Annual Meeting in Washing- 
ton, three new Special Committees were 
authorized. They are to deal with mat- 
ters of interest to our members, and I 
want to invite suggestions to help the 
committees, which will be appointed 
and functioning when this appears. 

First, at the House of Delegates’ 
meeting, a proposal was made to have 
the District of Columbia treated as a 
separate Circuit (instead of as a part 
of the Fourth Circuit as at present) , so 
that it would have its own member of 
the Board of Governors. After discus- 
sion, a motion to have the President 
appoint a Special Committee to study 
this and other possible revisions of the 
Constitution and By-Laws was passed. 

There are a number of problems 
which might be considered by the Com- 
mittee. Among them are whether there 
should be any other change in the 
method of selecting members of the 
Board. For example, should there be 
several members selected at 


Would it 


change in the Circuit structure for se- 


large? 
be desirable to make any 
lection? At the present time it is the 
usual practice to rotate membership on 
the Board among the states in each Cir- 
cuit. The result is that often states with 
i very large number of lawyers have to 
wait many years before being repre- 
sented on the Board. 

Another problem is whether there 
should be any change in the method of 
lecting Assembly delegates. For ex- 
imple, should they be elected by zones 


ontaining several circuits, instead of 


is at present? Recent experience indi- 
that 


end to be chosen from the states closest 


ates often Assembly delegates 


The President's Page 


Whitney North Seymour 


to the place where the Annual Meeting 
is held because of the large attendance 
This 


may result in the defeat of well-quali- 


of members from those states. 


fied candidates from distant states. An- 
other problem is, should there be any 
change in the term or duties of the 
Chairman of the House, in view of the 
recent creation of the office of Presi- 
dent-Elect? The committee may wish 
to consider whether there should be 
any change in the terms or functions 
of the State Delegates. 
going, | have only attempted to men- 
tion 


In the fore- 


some of the matters which the 
committee may decide to consider. It 
is a challenging and important assign- 
ment. 

Second, another Special Committee 
was authorized by the Board of Gov- 
ernors in response to a resolution unan- 
imously adopted at a meeting of the 
Section of Legal Education and Ad- 
missions to the Bar. This motion fol- 
lowed a panel discussion on legal edu- 
cation by Secretary Brucker, former 
Malone 


former President Jameson) 


President (pinch-hitting for 


and my- 
self. The discussion covered a number 
of matters which have been concerning 
practicing lawyers and legal educators. 
Among these problems is what has 
caused the decline in the number of law 
school graduates and what, if anything, 
Is it 
a result of some change in public atti- 


can and should be done about it. 


tude toward the profession, its oppor- 
tunities and future? If so, how can the 
attitude be corrected? Are the young 
men and women now choosing the pro- 
fession, the ablest who can be encour- 


aged to make that choice? If not, what 
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can be done to help recruiting? Is the 


decline caused in part by standards of 
admission or other causes within the 
control of the law schools which de- 
serve re-examination ? 

Consideration of the funds available 
for scholarships in approved law 
schools indicates that many have very 
small amounts indeed. Does this affect 
the law school population? What can 
the organized Bar do about it? What 
additional sources of scholarships and 
fellowships can it help to stimulate? 

Broadly, what changes, if any, in 
current legal education are desirable? 
Should schools which do not now do 
so be encouraged to include courses 
on the legal profession and professional 
ethics in addition to the existing cur- 
riculum? Should other changes in the 
curriculum be made in the light of 
changing legal problems? How can 


more good lawyers be provided for the 


oOo 
5 
public service? 

In connection with examinations for 
and admissions to the Bar, are there 
suggestions which the bar examiners 
take What, if 


anything, can be done to increase the 


should into account? 
reliability of character examinations 
before admission to law school and to 
the Bar? 

These are some of the problems 
which may be considered by the Spe- 
cial Committee. The Section of Legal 
Education is one of the most important 
public service agencies of the Associ- 
ation. Functioning since 1893, in 1921, 
under the leadership of Elihu Root and 
William Howard Taft, it helped to lift 


(Continued on page 1040) 
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One of America’s Oldest and Strongest Bonding and Insurance Organizations 


The President’s Page 
(Continued from page 1039) 


American legal education to a very 
high level. Its sponsorship of a new 
examination of problems today may 
result in a contribution of comparable 
importance. We all recognize that the 
future of the profession depends on 
the quality of its recruits and their 
training to discharge the great dual 
responsibility of the Bar—to clients 
and to the public. 


Finally, a Special Committee to 
study the possible participation of the 


legal profession in the 1964 World’s 
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Fair was authorized. The New York 
Bar gave some consideration to that 
possibility in connection with the 
World’s Fair in 1939, but it was 
dropped for financial and other rea- 
sons, In 1964 the Annual Meeting will 
be held in New York. The World’s Fair 
will undoubtedly draw great numbers 
of people from all over the world. If 
it were possible to devise some exhibits 
which would emphasize the meaning 
of our Bill of Rights, the value of a 
system of liberty under law and the 
rule of law, it would be a useful con- 
tribution to public education. Our Spe- 
cial Committee will study how, if at 
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all, the profession might participate 
and how any participation could be 
financed. The New York Bar will ap- 
point a similar committee which will 
co-operate with our Special Committee 
in its work. 

In connection with the work of all 
three Special Committees, any sugges- 
tions from members addressed to me 
in Chicago or New York, or to Joseph 
D. Stecher, Executive Director, at Chi- 
cago, would be promptly forwarded to 
the appropriate committee for consid- 
eration, and ultimately, acknowledged 
by it. They would be extremely wel- 
come. 
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published monthly 


American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1955 or before; $10.00 for lawyers admitted in 1956, 
1957 and 1958; and $5.00 for lawyers admitted in 1959 
or later. 


; Manuscripts for the Journal 
= The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 


sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


irdinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 


neluding footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


hat does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 


‘rial, Material accepted for publication becomes the property of the American Bar Association. No compensation 


: made for articles published and no article will be considered which has been accepted or published by any 


ther publication. 
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Joun D. Ranpatt, Last Retiring President, 10 First Avenue East, Cedar Rapids, lowa 
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& STATE TAX REPORTS 


All the answers on state taxes for revenue in any state or 
the District of Columbia. Each state in its own separate 
reporting unit. Swift, accurate, understandable, the swift 
regular Reports for each Unit keep your state tax facts and 
working information constantly current. New laws, amend- 
ments, regulations, rulings, court and administrative deci- 
sions, return and report forms—with everything explained 
and applied to real-life situations for maximum efficiency 
and economy. Subscription includes one or more "Reporter 
Volumes” for each unit, to start subscribers off with every- 


thing applicable down to date. 


wos S 
> state TAX GUIDE 


state. The GUIDE’s 
tabulating in quick- 


For quick facts on each tax in every 
Reports issue biweekly, charting and 


reference all the latest working tax facts. Featured are under- 


basic state tax principles, with 


standable explanations of 


Write Today 

For Further Details 
and Sample Report 
— Use the attached 
Inquiry Coupon 
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PUBLISHERS Of TOPICAL LAW REPORTS 
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WASHINGTON 4 
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3 Welcome Answers to 


the Growing Call for 
STATE TAX HELP 


When business crosses state tax lines, countless new state 





tax angles arise. State tax liabilities are sweepingly altered 
—and billions of tax dollars are at stake. To catch up with 
all that’s happened, keep up with everything still to come, 
CCH offers threeway, specialized expert help and guidance: 


short sketches outlining scope and application of each tax. 
Everything is arranged topically by States and then by Taxes. 
This two way approach makes everything instantly available 
for quick reference or careful research. A ‘‘catch-up" GUIDE 


Volume ts included at no extra cost. 
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GZ] STATE TAX CASES REPORTS 


Tax Men with rapidly expanding multi-state tax liabilities 
welcome this broad-gauge reporting of the all-state picture, 
Here the general principles developed in the controlling 
case law of state and local taxation are analyzed in fast, 
frequent issues. All new U.S. Supreme Court decisions on 
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= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





August Issue 
“‘Extraordinarily Good” 

Your August number is an extraor- 
dinarily good one and ought to help 
our prestige with the visiting Britons. 
The outstanding article is “Equality 
Versus Liberty” by R. Carter Pittman. 
The editors deserve great credit for 
their courage in publishing a piece that 
is so iconoclastic and so true. 

Ratpu T. CarreraLy 
Richmond, Virginia 


Mr. Pittman’s Article 
“a Great Contribution” 

Congratulations upon publishing the 
very fine article styled “Equality 
Versus Liberty: The Eternal Conflict” 
by R. Carter Pittman, of the Georgia 
Bar. 

Mr. Pittman and you have made a 
great contribution to the cause of lib- 
erty in these United States. The Journal 
can further its good works by seeing 
that every appellate and trial judge in 
the United States receives a copy of 
Mr. Pittman’s article. 

Ratpu B. SHANK 
Dallas, Texas 


Mr. Pittman’s Article 
“One of the Finest’ 

I want to congratulate you upon 
your publication in your August issue 
of “Equality Versus Liberty: The Eter- 
nal Conflict”, by R. Carter Pittman. 

In my opinion, from the standpoint 
of general erudition, knowledge of 
political history and legal argument, 
this is one of the very finest articles 
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that I have read in your Journal, al- 
though, to the best of my ability, I 
carefully review every issue. 

I am amazed at the labor and re- 
search that this man was able to give 
in order to present the lawyers of the 
American Bar Association a masterly 
argument on this subject. 

W. L. Guice 


Biloxi, Mississippi 


Inadequate Scholarship 
Re Articles 

It would be constructive if more 
adequate scholarship could be assured 
with respect to some articles published 
in the Journal on basic subjects. 

For example, in the August, 1960, 
issue, the article by Ben W. Palmer— 
“Judicial Review—Usurpation or Ab- 
dication?” fails to note that in the 
Virginia Ratifying Convention in 1788, 
John Marshall expressly stated that the 
Supreme Court would decide as to the 
constitutionality of subjects in dispute 
(2 Elliot’s Debates 404)—that is, is- 
sues involving the Constitution. This 
was also made clear in The Federalist, 
Nos. 78-82 for instance. (Reference: 
my article in the Journal, September, 
1959). The Court’s role in this connec- 
tion was well understood in 1787-1788, 
taken for granted by the Framers and 
Adopters of the Constitution. Marshall 
originated nothing in this regard in 
later years, for instance in Marbury v. 
Madison, All the confused talk and 
writing about the question is due to 
inadequate scholarship. 

Even more remarkable is the article 


American Bar Association Journal 


by R. Carter Pittman in the same issue 
(August, 1960)—“Equality Versus 
Liberty: The Eternal Conflict”, with its 
ostentatiously elaborate references re- 
flecting what might be called “bulk 
research”, Here the inadequacy of 
scholarship lies in starting off with a 
misconstruction of the word “equal” in 
the Declaration of Independence- 

contrary to the meaning understood 
and intended by all of the signers, 
chief of all Jefferson—and then. having 
set up this “strawman”, the author 
makes a great to-do in demolishing 
that “strawman”. This could have been 
avoided by simply ascertaining from 
all pertinent historical records, judged 
by my own researches over the years 
in this field, that neither any of the 
signers nor anyone else among Amer- 
ican leaders nor anyone among the 
people generally of any consequence in 
that period considered the word to 
mean other than equal in the sight of 
God and of law. Likewise as to com- 
petent American leaders of every gen- 
eration since then, including a notable 
one he mentions scornfully—Lincoln- 

down to the time of the present gener- 
ation, which has become woefully con- 
fused as that author justly comments. 
His contemptuous remarks about Jef- 
ferson are as lacking in sound founda- 
tion in general as they are lacking any 
support in sound scholarship, it is be- 
lieved. The fact that various leaders in 
different walks of life today are mis- 
construing the word “equal”, as used 
in the Declaration of Independence, to 
suit their own purposes—either inno- 
cently due to ignorance and lack of 
any scholarship, or intentionally with 


intent to deceive 





so as to bring about 
anti-Constitution results (avoiding re- 
sort to the amending process) to which 
that author objects no more than do I, 
cannot justify the error and misleading 
writing commented on here. That au- 
thor is, of course, assumed to be en- 
tirely honest in his mistaken assump- 
tion which leads him into the error 
mentioned above. His pro-Mason en- 
thusiasm, well supported by the record, 
justifies no unsound anti-Jefferson 
slurs. 
Hamitton A. Lone 

Washington, D. C. 


(Continued on page 1046) 
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Mr. Pittman’s Definition 
“*Leads to Absurdity” 

Attention should be called to Mr. 
Pittman’s “Equality 
Liberty” in the August, 1960, Journal. 
It assumes a to the 
“equal” in the Declaration of Inde- 


article, Versus 


meaning word 


pendence that is without foundation 
When Thomas 


wrote and the 


and leads to absurdity. 
Jefferson 
Congress declared that “all men are 


did 


equality in the broadest and an un- 


Continental 


created equal” they not mean 


limited sense. No one meant or be- 
lieved that all men are created equal in 
height or weight or brain capacity. 

It is a familiar rule of legal con- 
struction of laws, contracts and other 
documents that a meaning of a word, 
term or other expression is to be as- 
certained by the associated language 
(noscitur a sociis) , and that, of course, 
is the rule in fixing the meaning in 
every sort of writing. In ordinary 
usage it is always recognized that lan- 
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Do your clients have working capital problems arising from 
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FOUNDED 185 


guage is to be construed with reference 
It is 
commonly asserted that language must 


to the subject being considered. 


not be construed out of context. 


In the case of the Declaration of 
Independence and many other places 
where the same or similar language is 
used, the context clearly shows the 
meaning. Here there was a considera- 
tion of the rights of man as a citizen, a 
subject, a member of society in gen- 


What 


relation to the state, to government, to 


eral, was declared was man’s 


society; in other words, before the law. 
So no one then was or could be misled. 

It remained to have it seriously 
argued 184 years later that it meant 
something else. 

The article is illuminating and inter- 
esting upon the use of the expression, 
and evidently the expression was used 
by other writers in the same way as 


Jefferson did. 


WitutiamM W. KEIFER 


Springfield, Ohio 
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Mr. Pittman’s Statement 
Is “Unfortunate” 

In regard to Mr. R. Carter Pittman’s 
interesting “Equality Versus Liberty” 
appearing in the August, 1960, issue of 
the Journal, it appears that Mr. Pitt- 
man misses an important aspect of the 
“American dream”. While it may be 
true that “The due process clause of 
the Fifth and Fourteenth Amendments 
which render life, liberty and property 
immune from attack except by the or- 
derly processes fixed by law, insure 
that American governments may not 
impose equality .. .”, it is equally true 
that American governments may not 
arbitrarily impose inequality. To be 
truly free, governments should impose 
nothing as regards citizens’ attitudes 
towards each other, but the “American 
dream” does rightfully require an es- 
sential equality in treatment in the 
relationship between the citizen and his 
government. The real question is, what 
are the limitations upon the areas with- 
in which government may act at all, 


(Continued on page 1049) 
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AFTER ALR 


With cases all bagged; many triumphs 
in court; 
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or attempt to prescribe any attitudes, 
whether equalitarian or otherwise? 


It is unfortunate that Mr. Pittman’s 
statement that “No one questions the 
right of all men to equal justice under 
law”, is not altogether true, that right 
having been questioned since time be- 
gan, and we now find the argument 
polarized between two equally absurd 
extremes: those who say that the Fed- 
eral Government must impose “equal- 
ity” 
that state governments have the “right” 
to impose “inequality” in all areas. 
The question can only be resolved by 
adherence to equality before the law in 
both State and Federal Governments, 
and at the same time respecting the 
limitations upon the powers of either 


in “all areas”; and those who say 


insofar as personal, private or purely 
“social” attitudes and actions are con- 
cerned. 

Joun R. WILLIAMS 
West Palm Beach, Florida 


Sacco-V anzetti 
Names Are Wrong 

Barry Reed is so careless in his use 
of names in his article on the Sacco- 
Vanzetti case (Journal, August, 1960) 
that doubt is cast on the article’s reli- 
ability. 

Defense counsel James M. Graham 
becomes “John Graham”. Lola R. An- 
drews has her middle initial changed 
into “L.” William J. Heron becomes 
William J. “Heon”. George Burgess 
Magrath becomes “George B. Mce- 
Grath”. Colonel Calvin Goddard be- 
comes “Major Calin Woodard”. 

I am no expert on this case, and I 
am aware of the 
which it has generated on both sides. 


intense emotions 


But I can mention a book by a Boston 
lawyer which, in my judgment, does 
competently “sift through the record”, 
as Mr. Reed recommends to all law- 
yers. The book is Sacco-V anzetti: The 
Murder and the Myth, by Robert H. 
Montgomery, Devin-Adair, New York, 
1960. 

It would have been a gain all around 
f Mr. Reed could have read this book 
efore writing his article. 


Epmunp A. Opitz 
Vhite Plains, New York 
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cisions, arbitration awards, and col- 
lective bargaining. Non-technical, 
easy to read. 
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PROPERTY and PROFIT 


CLIENT PROBLEMS —2 
your client bought a piece of equipment... 


IF how would you recommend he estimate its remaining 
useful life for tax purposes? 

He might figure how long it would take for the asset to 
wear out. But he may have to discard it beforehand because 
technical developments have made it obsolete. Tax authori- 
ties recognize the necessity of equipment replacement due 
to obsolescence. 











In deciding on the remaining useful life of an asset, many 
factors must be considered. For example, the lighting sys- 
tem may be depreciated at a more rapid rate than the basic 
building structure. Intensity of use, from single shift to 
full time operation, has a profound effect on life. Company 
policy can range from prolonging life through continuous 
maintenance, to deliberate shortening of life in preference 
to the expense of continuous maintenance. 


A careful study of these and other depreciation factors can 
result in higher depreciation allowances and subsequent 
tax savings. At the same time, the books of the business 
will give a truer picture of the asset values. 


Many professional advisors have found that the profitable 
solution of complex. depreciation problems can best be 
handled by trained specialists who have the research, en- 
gineering and valuation staff necessary to determine the 
effect of all the factors on the life of a specific asset. A 
nation-wide organization, Marshall and Stevens offers the 
services Gf appraisers and other experts in depreciation 
problems. The informative brochure, The Purposes of Ap- 
praisals, is yours for the asking. Write Marshall and Stevens, 
Department 11, 6 Church Street, New York 6, New York. 
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The Prima Facie Case 
for Shakespeare 

Arthur E. Briggs in his article, “Did 
Shaxper Write Shakespeare?”, in the 
April issue of the Journal has, in sev- 
eral respects, misrepresented what | 
said in my article, “De Vere et al. v. 
Shakespeare”, published in the Journal 
fourteen months ago (July, 1959). For 
this reason | think I should submit a 
brief reply. 

Mr. Briggs writes that | question 
“Mr. Bentley’s point of the superior 
qualifications of lawyers for literary 
criticism”. This is not only erroneous, 
but I believe wrongly states the point 
of view of Mr. Bentley as set forth in 
his article in the February, 1959, issue. 

Mr. Bentley’s point, as | understood 
it, was not that lawyers have superior 
qualifications for literary criticism, but 
that the question of Shakespearean au- 
thorship is in part, at least, a question 
of evidence for lawyers. I endeavored 
to meet Mr. Bentley on his own ground. 
As a lawyer (not as a literary critic) I 
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challenged his statement, which is re- 
peated by Mr. Briggs, that “there is no 
direct proof of authorship”. I said 
that the direct proof consists of the 
unequivocal statements of Heminge 
and Condell in the First Folio that 
their “friend and fellowe” Shakespeare 
was the author of the plays and that 
these statements, coupled with the be- 
quest in Shakespeare’s will which iden- 
tifies the Stratford man as the very 
man to whom Heminge and Condell 
were referring, makes a perfect prima 
facie case for Shakespeare of Stratford. 
| agree with Mr. Briggs that the 
claimant must prove his case on the 
strength of his own title. The prima 
facie case which I have set forth does 
precisely this. It stands alone and does 
not depend in any way upon the weak- 
ness of the opponent’s claims. This 
prima facie case could of course be 
overcome by countervailing evidence 
of greater weight. But no such evi- 
dence has been produced. There is no 
direct proof, documentary or other- 
wise, that the First Folio is a hoax. 


It is true that some scholars have 
said that the dedicatory address in the 
First Folio is composed in the style of 
But the extent of Ben 
Jonson’s participation, if any, is un- 
known. Opinions on the subject vary 
and are largely conjectures. My judg- 


Ben Jonson. 


ment as a lawyer is that such opinions 
do not prove that the statements made 
over the names of Heminge and Con- 
dell were false—and do not effectually 
weaken the prima facie case established 
by the written documents. 

Mr. Briggs concedes, as I read his 
article, that the evidence in support of 
Bacon’s authorship is “secondary evi- 
dence”. This evidence consists mainly 
of inferences drawn from the language 
of the plays themselves. None of these 
references are supported by anything 
remotely resembling legal evidence. 
And it is pertinent to point out that 
other claimants draw, from the very 
same sources, inferences which support 
their claims. This only highlights the 
proposition that all such inferences 
have, in a legal sense, no probative 
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SOUNDSCRIBER’s 
Satellite System 


Now, all the advantages of modern dic- 
tation and you need never touch a dic- 
tating machine, bother with indexing 
strips, change belts or discs. All you 
need on your desk is the new Satellite 
... takes less space than your 'phone. 
Just pick up the “mike” and talk. Push- 
buttons and “Magic Memory” do the 
rest. 





Record thoughts while they’re fresh in 
mind, answer correspondence, prepare 
cases without writing copious longhand 
notes. You can have your own Private 
Satellite or you can equip your offices 
with complete Satellite Systems (up to 
five dictators per system) for only $161 
equipment cost per dictator. Interested? 
Mail coupon below for free brochure. 
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| value whatever. The prima facie case 
the Stratford 
| mains unshaken. 


| advanced for man re- 
1 wish to correct another misstate- 


ment in Mr. Briggs’ article. I did not 


| say that I considered Abraham Lincoln 
an uneducated man who developed 
without books. Mr. Bentley had used 
as an argument against Shakespeare’s 
authorship the supposed fact that his 
parents were illiterate and that he grew 
up in a bookless neighborhood. I cited 
Lincoln as an example of a great man 
whose parents were likewise illiterate 
(or nearly so) and who also grew up 
in a bookless neighborhood, but who, 
nevertheless educated himself in law by 
reading Blackstone and who was a 
genius in the use of language. 

Mr. Briggs, however, says Lincoln’s 
case is different, because “during the 
years at New Salem after he was 21 
years of age” his closest friends and 
teachers were men of learning and he 
studied advanced textbooks and read 
classic literature. As a result by the 


| age of 28 he was superior in his Eng- 


lish diction to all but the very greatest 
writers. It appears to me that here Mr. 
Briggs is pleading Shakespeare’s case. 
If Lincoln could develop his talents as 
a lawyer and master of good English 
in the environment of the frontier vil- 
lage of New Salem, Illinois, it is quite 
certain that Shakespeare could have de- 
veloped his talent for the theater in the 
environment of Elizabethan London. 
The first premise which the 
claims of Bacon, de Vere and all the 
others rest is that Shakespeare of Strat- 


on 


ford, because of his humble origin and 
lack of formal education, could not 
have written the plays and poems 
ascribed to him. The case of Lincoln is 
only one of many examples in human 





| premise is false. 


| by the College of Cardinals, likening 


history which teach us that this 








Wituiam W. Cary 


San Francisco, California 


Disputes Claim That 
Church Is Democratic 

The reviewer of Vatican Diplomacy 
in the May issue, states that the Roman 
Catholic Church is essentially demo- | 


cratic, citing the election of the Pope | 
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Here’s your most valuable legal assist- 
ant... accompanies you wherever you 
go... accurately records interviews, 
conferences, your own thoughts and 
impressions as they occur. Recording 
discs are mailable in standard business 
envelopes and are acceptable by courts 
as legal testimony... discs play back 
on 334% RPM phonographs. 


$x 






The TRAVELER makes legal research 
go faster, easier . . . just speak your 
findings into the microphone. 





Legal testimony, depositions, inter- 
views and conferences are recorded 
verbatum wherever it’s convenient to 
meet. 

Let Traveler assist you on your next 
case. Mail coupon below for brochure. 
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Four files in one! The client’s com- 
plete estate, tax or other case record 
can be safely kept together in one 
Accobind® center-leaf folder. This 
folder is one of the many special- | 
application filing aids designed spe- | 
cifically for lawyers by Acco. 











New instant binder for legal 
papers! Organizes fast without mar- 
ring. Grips at a touch of the finger 
—releases instantly, too. Accogrip* 
is ideal for contracts, leases, wills, 
complaints, answers, photos, motion 
papers. Long-lasting genuine press- 
board; legal, letter or special sizes. 


@Registered Trade Mark 
*TM pending 


For more ideas on up-to-date filing 
techniques for legal papers, ask your 
secretary to get Acco’s new booklet 
“Ideas That Save Time and Space” — 
free at better office outfitters, or write 


ACCO PRODUCTS 


A Division oF NATSER CoRPORATION 
Ogdensburg, N. Y. 
In Canada: Acco Canadian Co., Ltd., Toronto | 
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STATUE 
OF 
JUSTICE 





For the first time this traditional symbol 
is now available for your home or office. 


With the addition of an appropriately en- 
graved plate, it is ideal as a lasting pres- 
entation of professional attainment. 

A copyrighted original masterpiece _bril- 
liantly executed by the internationally re- 
nowned sculptor, Carl Romanelli. 


Statuary Bronze Finish 8% in. Figure on 
2% in. Black Walnut Base. 


Complete information on request, without 
obligation, 


LEGAL ARTS COMPANY 
P. O. Box 36468, Dept. 4 
Los Angeles 36, California 
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By guiding the eyes, RITE-LINE Copyholder 
speeds production and prevents errors. A 
touch of a finger brings up the right line to 
be copied. Adjustable spacing. Takes up to 
20" width copy. Available with line magnifier. 


Send for FREE booklet describing 
RITE-LINE COPYHOLDER 
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President of the United States by « 
medium known as the electoral college. 


I am surprised that you have al 
lowed such a statement to remain un 
challenged. 

In the United States, the people in 
every state vote for the presidential 
electors of that state, and the latter in 
turn vote for the President and Vice 
President. Ours is a representative de- 
mocracy, 

On the other hand, the Cardinals 
are not elected by the membership of 
the Roman Catholic Church, nor even 
by the Bishops or the parish priests; 
they are appointed by the Pope. When 
the College of Cardinals elects a new 
Pope there is no semblance of democ- 
racy present at any point. 
controls the Baptist 
Church and some of our independent 


Democracy 
churches, but never, by the farthest 
stretch of the imagination in the Ro- 
man Catholic Church. Here you have 
nothing, if not ecclesiastical totalitari- 
anism, 

Joun Westey Ruoaps 


Philadelphia, Pennsylvania 


Free China and 
the World Court 

Mr. Nossaman’s letter in the Sep- 
tember issue of the Journal, I am glad 
to note, no longer signals out for criti- 
cism our friend, free China, but in- 
cludes our enemies as well. It seems 
regrettable, however, that the charac- 
terization of free China is “not China 
at all, but only Formosa” (and in fact 
considerably less than that) is allowed 
to stand; for that is the chief argument 
for the admission to the United Na- 
tions of our enemy, Communist China. 

The respective members of any in- 
ternational body necessarily represent 
the various national governments rather 
But the 
statement that of the eighty-two nations 


than the peoples governed. 


comprising the United Nations a clear 
majority do not in fact represent self- 
governing peoples seems regrettable; 
for it chiefly criticizes our friends, who 
still control that majority, although 
perhaps in steadily diminishing num- 
bers. 
There 


these still friendly governments as not 


is no need to characterize 
actually representing free peoples. All 


we need note is that a real court of 
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we charge nothing for the label 


Today many suits are priced at about $100 — but 
the price tag doesn’t make them worth it. It might 
be a revelation to you to see the real differences 


between one $100 suit and another . 
for example, the resilient gathers and shaping of 
‘HAND-SHAPED’ inner construction, in contrast to the 
flat, lifeless, unformed canvas in the usual hundred” 
dollar suit. If you are going to pay the price of a 


- - to see, 


‘HAND-SHAPED’ suit — why not get one? 








law and justice cannot exist without a 
definite body of laws to guide its de- 
berations and decisions, and therefore 
that any organization which repre- 
sents, not one nation with a definite 
ody of laws, but many nations with 
any divergent bodies of laws, cannot 
tually constitute a court at all. At 
‘st it can be only a political body ex- 
ressing in each decision only the laws, 
‘ws, attitudes and ideologies (if not 
tually the particular interests) of the 
mediate majority of governments 
resented. Such decisions can hardly 


GROSSMAN CLOTHING COMPANY @ 


79 StH Ave., NEW YORK 





constitute a new body of international 
common law. 

Unlimited subjection to such a 
“court” cannot safely be granted by 
self-governing peoples, whether or not, 
as Mr. Nossaman says, they are actual- 
ly in the minority. Furthermore, it 
seems clear that such subjection cannot 
constitutionally be granted by any gov- 
ernment founded upon the separation 
of legislative, executive and judicial 
powers; for the supposedly judicial 
entity must necessarily enact its own 
body of laws, if indeed it is to have 
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any. According to all the authorities 
our constitutional separation of powers 
forbids the delegation of such com- 
plete legislative power to any judicial 
body. 

Howarp A. JOHNSON 
Butte, Montana 


Connally Reservation 
Articles Were Valuable 

The July, 1960, issue of the Journal 
made a rich contribution to the current 
important discussion concerning the 
Connally Amendment. Articles both 
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POST 
FREE 
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POSTBOX! 
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DARK GREEN; belted or 
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(Postman collects $4.95 import duty.) 





PLEASE NOTE »—> 


in England 
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SARTOR 
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pro and con were well selected and gave 
us valuable material for our further 
consideration of the Reservation and 
May | express my sincere 
appreciation to the editors of the Jour- 
nal and congratulations to the authors 
of the various articles (and to the letter 


its effects. 


writers) for this splendid issue. 
EpMonD J. CLINTON 
Los Angeles, California 


Connally Repeal an 
Attack on Independence 

I am writing this letter . . . against 
any action of the American Bar Asso- 
ciation toward a repeal of what is 
known as the Connally Reservation to 
the Treaty of the United States adher- 
ing to the World Court. 

In the first place, I do not believe 
that this is any proper field for the 
American Bar Association to take any 
position. 

In the second place, it seems to me 
that efforts to repeal the Connally Res- 
ervation constitute the most vicious on- 
slaught upon the independence and 
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sovereignty of the United States which 
has occurred since the Revolutionary 
War... 

F. H. Lauper 


Monmouth, Illinois 


Admiralty Books Not 
Omitted in Selden Article 

Never let it be said (letter from 
Arnold W. Knauth, August Journal, 
page 804) that my paper on the Selden 
Society omitted mention of the two 
volumes of Select Pleas of the Court of 
Admiralty. 

These books were duly cited, see note 
22 on page 613 of the June Journal. 
Of course I am happy that Mr. Knauth 
undertook to expand the description of 
their contents. 

FREDERICK BERNAYS WIENER 
Washington, D. C. 


Fluoridation and 
the Constitution 
Mr. John Auchter’s “Fluoridation: A 
Study of Philosophies” in the May 
issue persuades me that ordinances re- 
(Continued on page 1056) 
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Increased law office efficiency 
@ Improved earnings since 1951 


LAWYER'S DAY 








left page tells you right page records 
what's to be done today services performed today 


2 pages for each day! 


Time is the lawyer's on in trade—his 
most precious asset. Good law office man- 
agement demands time conservation, opti- 
mum time utilization, close control over the 

ayetee details of reminding, remembering, 
scheduling and time keeping. A well or- 
ganized lawyer cannot afford to rely on loose 
notes, undisciplined jottings on file covers 
and backs of envelopes, or even in memo pads 
which when destroyed leave no record of 
either the soaptenet or the execution. 

LAWYER’S DAY is the brainchild of a 
busy lawyer, designed exclusively for lawyers. 
It is the five-in-one time record book “3) 
serves as (1) a daily appointment book 
a “tickler” reminder system, (3) a daily, 
weekly and monthly work planner, (4) a 
time record, and (5) a diary and permanent 
record of all activities and work done. 
LAWYER’S DAY won't let you wits a 6 
safeguards against failure to bill A time 
and ALL the expenses chargeable to every 
matter for every client. 


A COMPLETE SYSTEM OF 
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LAWYER'S DAY, used with the NEW 
CASE MEMO to initiate all new case infor- 
mation for firm and staff, and the TIME- 
DOLLAR LEDGER SHEET imprinted on the 
reverse side for posting services from LAW- 
YER’ AY, constitute a complete office 
system—for indexing, filing, recording all 
time and disbursements and billing therefor, 
for each and every matter. The lawyer by a 
few sinete entries in LAWYER’S DAY and 
NEW CASE MEMO initiates the procedure. 
His staff does all 4 rest. 

Try the LAWYER'S DAY system on ap- 
proval. Use coupon below for free sam 
pages and descriptive materials, or mont 
fillers for the rest of the year, on a No Rie 
trial offer. We pay postage if check ac- 
companies order. If not satisfied, return 
within 10 days for full credit or refund. 


MAIL COUPON NOW! 


DAY-TIMERS, Dept. B-7, Allentown, Penna. 


Please ship LAWYER'S DAY & materials as checked 
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MODERN FACTORING 
AND HOW IT MEETS 
TODAY'S NEW 


FINANCIAL REQUIREMENTS 


Reprinted from the 
AMERICAN BAR ASSOCIATION JOURNAL 


@ 


+ cores of 
Commercial Factors € on 








cially applicable today, 
for the uncertainties in 


Not long ago an article ap- 
peared in the American Bar 
Association Journal which 
created considerable interest. 
Its title was “Modern Factor- 
ing And How It Meets Today’s 
New Financial Require- 
ments.” Its subject is espe- 


as businessmen prepare financially 
the money market. 


Because of the great number of requests we have received 


for copies of the article, we recently reprinted it in booklet 


form. We are pleased to make it available without cost or 


obligation to members of the legal profession. 


In addition, we invite you to 
write for copies of “The Busi- 
ness Growth Plan,” a 16-page 
booklet designed for distribu- 
tion to your clients. It de- 
scribes in nontechnical 


language how factoring, a 


the 
BUSINESS 
GROWTH 


ad | 





specialized form of commercial financing, provides five ma- 


jor requirements for sound and profitable business growth. 


For free copies, please address your request, speci- 
fying the publication and the quantity desired, to 
Mr. Walter M. Kelly, President. 


In addition to old-line factoring, described in detail in the 


above two booklets, Commercial Factors Corporation offers 


a wide range of credit and financial services, including non- 


notification factoring and accounts receivable financing. We 


also assist many of our clients by advancing funds, on a se- 


cured or unsecured basis, to support inventory, for machin- 


ery purchases, plant expansion programs, mergers, acqui- 


sitions, etc. 


We would be pleased to discuss these services with you in 


detail when the occasions arise. 


& 


Commercial Factors Corporation 
One Park Avenue - New York 16, N. Y. 








The 
Most Important 

Business Decision 
of Your Life 


| This is the name of a booklet. 


It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 

his business against loss by death... 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 

your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 

coupon below and we'll send you as many 
copies as you need, at no cost to you. 
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Newark, N. J. 
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cies protecting many of the country’s 
leading lawyers and law firms have 
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underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
protection 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


BALTIMORE 3, MD. 
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GENCO portable Challenger 
The BIG Photo Copy Machine with the small price 
and Lifetime Guarantee 


Get 9'2"" x 15” copies in seconds! 
Up to 90 copies per hour! 

The Genco is simple to operate. Copies 
anything printed or written . 
colors. Copies ball point pen signatures. 
Clean, sharp copies. No darkroom. No 
washing or fixing. Machine pays for itself 
by making copies that you are now order- 


* Contracts * Deeds * Letters 
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15 SUMMIT AVENUE, CHATHAM 5, N. J. 
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14 pounds 


iy 


Motor driven model 


$119 


. . from all 


Write for literature 
and prices on com- 
plete line, including 
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(Continued from page 1054) 

quiring A to drink fluoride for no 
other purpose than to save him from 
caries ought to be declared an uncon- 
stitutional invasion of a personal lib- 
erty. And yet— 

Is it not for the legislature to decide 
whether fluoride does or does not pre- 
vent caries? Just as much as whether 
chlorine does or does not destroy 
germs? So in Chehalis, Washington, as 
a matter of Jaw, fluoride prevents 
caries. And so the real issue is whether 
or not the sovereign can require the 
subject to be healthy, and thus fit to 
carry his share of the burden of soci- 
ety. As, for instance, by military serv- 
ice. Or as, for instance, by pumping 
gasoline at a service station. 

Perhaps it is coming to that, how- 
ever distasteful it may seem to some 
of us. 


R. E. ALLEN 


Los Angeles, California 
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Another Fan of the 
Shakespeare Articles 

Your April, 1960, issue weighed 
reader reaction to the Shakespeare 
articles and prompted me to stand up 
and be counted. 

I find the Shakespeare articles to be 
the most interesting and provocative 
series ever published by the Journal, 
and | look forward to, nay request, 
more. My opinion is shared by all the 
other lawyers with whom I have dis- 
cussed the series, and many laymen 
who have, through me, borrowed copies 
of the Journal to read about the con- 
troversy. 

i suggest that when all the cases 
have been presented and the rebuttals 
and surrebuttals have been made, that 
the series be reprinted as a booklet, 
perhaps with Richard Bentley’s title. 
I for one would purchase copies for 
myself and my friends. 

N. Perer RaTuvon, Jr. 
Upton, New York 
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No World Court 
at This Time 
Regarding the World Court contro- 
versy, before the lawyers become too 
positive on whether the World Court is 
good or bad and whether the United 
States Senate has a right to install it, 
let us consider the purposes of civil 
law and how it is developed. A wise 
lawyer once said, “Law is the effort of 
articulate beings to get along together.” 
It is thus, in essence, a compact be- 
tween persons who are human beings, 
in a state of civilization, because states 
and corporations are artificial bodies 
(though having great powers) but are 
not the human beings who should be 
consulted initially before law govern- 
ing their conduct is made. This nation 
was once said to be the staunchest ad- 
vocate of law by consent of the gov- 
erned. This knowledge and assent is 
required because the law will be only 
so good and wise as the citizens de- 
(Continued on page 1058) 
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mand; for the law, on a printed page, 
is merely a piece of paper and ink 
marks on it, until it is thoroughly un- 
derstood and converted into the right 
action and conduct which is the intent 
of law. As law is thus read and under- 
stood by a majority of the citizens and 
as they translate it and convert it into 
positive and dynamic action and use it 
as a guide for action, will the purposes 
of the law be actually fulfilled. 

Judge Parker, one of our greatest 
jurists, said that our constitutional law 
was something which “arose from with- 
in and was not something imposed 
from without”. The editor of the Amer- 
ican Bar Association Journal, com- 
menting upon the writings of Judge 
John Parker in a recent editorial, said 
that the great achievements of Hamil- 
ton, Jefferson, Madison, Washington, 
Franklin and others were possible be- 
cause the small nation of about three 
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or four million people was essentially 
“political minded”. In about 1932 or 
1933, Judge Hutcheson, speaking of 
the members of the Constitutional Con- 
vention of 1787, said that many were 
lawyers—but “all were law-minded”. 
Hamilton’s great insight, revealed in 
the Federalist Papers, was that law 
seeking to regulate the state, through 
command to the state rather than its 
citizens, was largely ineffective and 
that to be most effective law needs op- 
erate directly upon the persons con- 
cerned. One of the greatest insights 
was shown by Lincoln when he said: 
“With public sentiment, nothing can 
fail; without it, nothing can succeed. 
Consequently, he who molds public 
sentiment goes deeper than he who 


enacts statutes or pronounces decisions. 


He makes statutes and decisions pos- 


sible or impossible to be executed.” 
Where the citizenry are not in- 


formed, or are uneducated, and the 


American Bar Association Journal 


law is imposed without their knowl- 


edge and consent, the governments are 


5 


none too stable, as history has shown. | 


Hamilton requires, throughout the Fed- 
eralist Papers, an informed citizenship 
as the essential element to continuation 
of free society. It has been said: “Law 


is too important to be left only to} 


lawyers.” 

Consequently I do not believe that 
the bar association or the Senate of 
the United States should attempt to 


commit the citizens of this nation to] 


the jurisdiction of the World Court. 
At a later date and with further spread | 


of education, it may be desirable to| 


amend the Constitution of the United jj 


States and the Charter of the United 
Nations, but I am very much opposed 
to the Senate of the United States at- 


tempting to impose laws on the citizens 7 
of this country without their express | 


ratification and consent. 


Sam R. FIsHerR 
Houston, Texas 
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How Long Can the United States’ 


Form of Democracy Last? 


Mr. Cullinan undertakes to consider the broad concepts on which 
our government is built. His forthright appraisal of our political sys- 
tem is refreshing in the midst of the campaign oratory which is filling 
the highways and the by-ways this autumn. 


by Eustace Cullinan * of the California Bar (San 


A'S THE QUADRENNIAL political 
orgy, taking form as the national con; 
ventions, commenced with all the pre- 
ceding and accompanying nonsense, 
buncombe and insincerities of the press 
and the aspirants for the party nomina- 
tions to be followed by the election and 
its similar circus performance, a 
thoughtful observer must marvel that 
our form of democracy has survived so 
long, and wonder how long it will en- 
dure. Many students of our system and 
its workings, such as de Tocqueville, 
have marveled and wondered in similar 
fashion, 

In the first place our system is not 
democracy at all under the academic 
definition of government of the people, 
by the people, for the people. True, we 
have universal suffrage for adults, ex- 
cept in some parts of the nation, but 
universal suffrage by itself is not de- 
mocracy. It is not government by the 
people or necessarily for the people, 
though it is to a certain extent govern- 
ment of the people. 

\ prime requisite of democracy, as 
f any form of government, must be 
der. The desideratum, of course, is 
der with freedom of the individual, 
ut order implies some measure of re- 
straint on individual freedom, else the 
esult will be anarchy which is not a 

rm of government. Any violation of 

rder by any pressure group is a viola- 
on of the freedom of some individual 
r group—so is any grant of special 
rivilege to any group. Doctrinaire 
emocracy in a large nation is imprac- 





ticable. Government must be by dele- 
In Cali- 


fornia direct legislation by the people 


gated agents of the people. 


through the initiative without legisla- 
tive opportunity to consider or amend 
has produced absurd propositions. 
Fortunately good sense of the press 
and voters prevailed. 

In this nation, we have worked out 
in practice a two-party system by which 
the allowed a 
choice between a few candidates se- 


lected for the most part by politicians 


individual citizen is 


in or out of office who work at the job 
all the year round. The individual citi- 
zen has little to say about the selection 
of candidates, and the result of the 
two-party system is that the candidates 
nominated and elected are not inevi- 
tably the very fittest available citizens 
in any party. In fact, no matter how 
the parties may designate themselves, 
there are really only two parties, the 
the Outs. The 
which purport to represent the mem- 


Ins and conventions 
bers of the respective parties are made 
up for the most part of delegates who 
are not free to vote their own opinions 
or selections because they are under 
“instructions” from home or subject to 
party discipline or some form of unit 
rule, 


The Ins Point with Pride, 
the Outs View with Alarm 

At election times each party adopts 
and promulgates a “platform” which, 
in case of the /ns, consists of point- 
ing with pride to its record and making 
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promises for future changes and im- 
provements coupled with lower taxes. 
These are inevitably compromises and 
seldom if ever express the sincere con- 
victions of either the authors of the 
party platform or the members of the 
party. The Outs on the other hand, 
with equal insincerity, view with out- 
rage and alarm and _ unconstructive 
criticism the record of the /ns and 
make preposterously impractical prom- 
ises for the future if the government 
shall be confided to the Outs. All 
parties and all politicians vehemently 
proclaim complete faith in the wisdom 
and intelligence of the people, a dubi- 
ous tenet which none of them, except 
winners for a time, really believes. 


The winning party, when the burden 
of responsibility is cast upon it, per- 
force disregards many, if not most, of 
its platform promises when it discovers 
that the increasing benefits promised to 
the public cannot be produced with 
the reduction in taxation that has been 
promised. There is no way out of this 
dilemma and it is best worked out for 
such democratic government as is pos- 
sible in a two-party system based on 
compromises because it is never the 
case that all the members of either 
party in a populous nation will. hold 
precisely identical opinions on every 
current political issue, The alternative 
would be the breaking up of parties 
into a bloc system in which govern- 
ments are frequently changed and as 
no “bloc” represents all or most of the 
people. Governments can be formed 
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The United States’ Form of Democracy 


only by combinations of “blocs” each 
holding divergent views. Manifestly 
that unstable form of government is 
not democracy. Even in this country a 
President can be elected by less than 
a majority of all the voters. The two- 
party system is far from perfect, but no 
better has been devised for a free peo- 
ple in a nation of large population. It 
is founded on compromise as are most 
human relations from business to mar- 
riage, and often including religion. In- 
deed, rigid adherence to “principle” 
has caused much of the misery of man- 
kind. It is the background of most 
persecutions religious or political. 
There are times when, as a humorous 
philosopher said, “We must rise above 
principle”, Compromise is the outcome, 
for if you must have action and cannot 
get unity, compromise is the resultant 
of the conflicting forces. Paris is worth 
a Mass, as Henry IV remarked. 

As David Starr Jordan said in his 
memorable comments on democracy, 
there are other purposes of government 
besides efficiency, and it is a fact that 
the American form of federal, state 
and local governments has brought 
government nearer to the people and 
made our form of democracy more ac- 
ceptable or endurable because it helps 
to sustain the illusion that the people 
govern themselves. 

Bryce, in his work on The American 
Commonwealth, Volume 1, pages 260- 
261, remarks as one of the safeguards 
of the American system the fact that 
the judicial system, federal and state, 
is independent of the legislative and 
administrative branches of the govern- 
ment and has power to nullify actions 
by either of the other branches that it 
deems to be in violation or disregard 
of the fundamental constitution from 
which the three branches derive their 
authority. 


People Can Govern 
Only Through Representatives 
Government by the people, of the 
people, for the people is, as I have said, 
merely the expression of a doctrinaire 
or philosophical ideal. There never has 
been and never could be a lasting gov- 
ernment of that character except per- 
haps in some minuscule community. In 
any practical democracy in a populous 
state, people can govern only through 


1062 


delegated representatives, and repre- 
sentatives seldom, if ever, are dele- 
gated by all the people. They are 
chosen by a majority at most and often 
by a minority consisting of the largest 
voting group that agreed upon the same 
candidate or measure. Nor has there 
ever been a democratic government 
which really acted for the benefit of 
all the people except, perhaps, in a war 
against invasion. The governments of 
the Greek cities in the Golden Age were 
really governments by an aristocratic 
oligarchy, and the slaves were com- 
pletely excluded from any voice in the 
selection of the rulers. Such, before 
Emancipation, has always been the case 
in the United States, although powerful 
pressures are now active to bring about 
really universal suffrage for adults in 
all sections of the land. 


The impracticality of government by 
the people is illustrated in the case of 
France until recently and still in Italy, 
where the government is chosen and 
held together for short periods by com- 
binations of divergent “blocs”. 

The nearest approaches to practical 
though limited democracies seem to be 
the United States of America, Great 
Britain and some of Great Britain’s 
former colonies, and Switzerland. Even 
in Great Britain universal suffrage is a 
relatively recent actuality and, if we in- 
sist on counting women as people, it is 
only a short while since we, ourselves, 
had universal suffrage and even then in 
sections the Negroes were prevented 
from voting. The time-honored exclu- 
sion of minors and lunatics is justified 
not only by common sense but by re- 
cent demonstrations in this country and 
elsewhere by Barnaby Rudges and Sim 
themselves “‘stu- 


Tappertits calling 


5] 


dents” who have been “demonstrating” 
for “causes” they know little, if any- 
thing, about. These immature groups 
are often stirred to action by sinister 
agents who have no sympathy with 
democratic government. Such disorder- 
ly pressures as picketing courts and 
agencies of government to coerce judi- 
cial or official action are hostile to the 
principle of order and repulsive to true 
democratic government. That is true 
also of “strikes” for political purposes, 
a form of force by minorities against 
government, violating the fundamental 
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principle of order for the secondary ob 
jective of liberty, or special privilege 

To the extent that it is or ever was a 
democracy, the United States is prob- 
ably the oldest existing political de- 
mocracy (Great Britain with its limited 
suffrage and “rotten boroughs” was 
not in reality a democracy until years 
later than 1787) ; that covers less than 
two centuries and our form of democ- 
racy now threatened with internal 
dangers (not to mention the more or 
less imminent possibility of foreign at- 
tack), which are inherent in the very 
nature of democracy. Indeed, democ- 
racy in any form and however limited 
in its practical working here or any- 
where else, has not been tried long 
enough anywhere at any time to afford 
reasonable assurance of the likelihood 


of perpetuity. 


There Is No Freedom 
Without Order 

Democracy in any form can succeed, 
and last, only in a population fitted by 
character and training for that form of 
government and recognizing that there 
can be no individual freedom except 
where there is order, obedience to con- 
stituted authority and a willingness to 
get along peaceably with groups hold- 
ing various ideas of government and 
life. The natural tendency therefore un- 
til recent centuries has been for abso- 
lute or nearly absolute despotism. If 
democracy is thrust upon a people as 
yet unfitted for it, or who fail to realize 
that order must come first, the experi- 
ment must fail. We could point to many 
examples on this continent, not exclud- 
ing the Caribbean Islands. But the 
most glaring examples of the impossi- 
bility of practical working democracy 
are manifest in those areas of the globe 
that have recently been released from 
colonialism and have not yet wholly 
emerged from the jungle. 

Colonialism has suddenly become an 
object of detestation and scorn. Yet it 
has been for centuries the salvation of 
many lands and peoples from the time 
when Rome began to extend its empire 
beyond Italy. True, in most instances, 
the colonizing countries exploited the 
people of the governed colonies, but by 
and large colonization has conferred 
lasting benefits for which it has re- 
ceived, and perhaps deserved, little in 
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the way of gratitude. Rome brought 
order and law to much of North Africa 
and Asia Minor. England, in a tactless 
way, was of vast benefit to India and 
its people despite the looting that took 
place under the old company govern- 
ment. Even in South Africa where the 
Negroes were exploited as nowhere 
else, and extensively by their own race, 
the exploited Negroes have living con- 
ditions unspeakably bad but better than 
their fellow Africans’ dwellings in the 
jungle. France brought to Algeria 
much greater benefits than it derived 
from Algeria since 1830, when it took 
over the country. True, both England 
in India and Africa and France in 
Algeria paid insufficient heed to better- 
ing the lives of the poorer classes of 
the indigenous population of the ex- 
ploited countries, but they did bring 
about substantial improvements though 
falling far short of what might have 
been done for the Arabs and Berbers. 
In India the recurrent famines were 
mitigated if not eliminated by the colo- 
nial supergovernments. India still has 
internal troubles and problems. Egypt 
owes not only the Suez Canal but the 
Asswan Dam to outsiders. The Egyp- 
tians themselves have done little or 
nothing for the miserable fellahin. In- 
deed, if Africa had been left to itself by 
more or less benign colonizers such as 
Rome, Great Britain, France, Belgium 
and Portugal it would still be a land of 
savages dwelling in jungles as much of 
it is to this very day. The United States, 
a democracy, made a noble experiment 
in Liberia with results not too satis- 
factory but did a good job with the 
Philippines and the Hawaiian Islands 
and the Panama Canal region. Few of 
these benefactions by colonizing na- 
tions have been repaid with gratitude. 
They had to look for other returns to 
repay themselves for their generosity 
and good intentions. Indeed, ingrati- 
tude to benefactors is not confined to 
benighted tribes or peoples. Well-in- 
tentioned employers in this and other 
countries have encountered resentment 
toward “grace from above”. I am not 
ignoring the fact that well-intentioned 
benefactors, whether nations or indi- 
viduals, have usually been activated by 
a tincture of self-interest. But why 
not? Even the saint expects a reward, 
if not in this life at least in a life here- 


after, An interesting feature of the op- 
position to colonialism in Africa, Asia, 
Cuba, and Central and South America 
is that it does not exclude requesting 
and accepting loans from the stronger 
nations. In other words, independence 
can go too far in the opinion of the 
anti-colonialism countries. 

The strength of our American form 
of “democracy” comes from our basic 
constitutions, federal and state, and our 
system of three independent branches 
of government, federal and state, and 
the power of the judiciary to interpret 
and enforce the respective constitu- 
tions. Beyond that is the fact that in 
this country and in England is a popu- 
lation that realizes that order is the 
first requisite of freedom and that or- 
der means respect for the law as in- 
terpreted by the courts, 

But the American rough and ready 
system is now threatened by special 
interests, demanding privileged con- 
sideration such as some labor organiza- 
tions or labor leaders who threaten to 
take over either or both parties with 
the aid of bonus-hungry farmers, and 
may have the ability to do so unless 
our elected representatives have the 
fortitude, integrity and foresight to 
prevent them. We took the first wrong 
turning years ago when we favored 
organized labor by exempting it from 
the antitrust and fair dealing laws, giv- 
ing it the right to coerce fellow workers 
into unions and by adopting with court 
sanction the unrealistic and absurd 
doctrine that picketing is a form of 
free speech. It was right, and experi- 
ence proves it was, to regulate trusts 
and large industrial concerns in the 
interest and for the protection of the 
public, when trusts and such organiza- 
It was 
right to prevent corporations from 


tions became too powerful. 


spending unlimited sums in the way of 
campaign expenses lest they acquire 
disproportionate and undue weight in 
the government of the country and so 
destroy our form of democracy. It is 
manifestly right to subject powerful la- 
bor organizations to similar restraints. 


The Decline of the 
Independent Press 

Until fairly recent times public opin- 
ion, which is the controlling force in 
any worthwhile form of democratic 
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government, was guided and kept in- 
formed by the press which was mostly 
in home-owned independent hands and 
had small or mostly local circulation 
and no organ of publicity had such a 
volume of circulation that it could mis- 
lead a preponderance of the popula- 
tion. But in recent years many of the 
independent newspapers and magazines 
have either died of desuetude or have 
been absorbed by gigantic competitors, 
just as smaller concerns were absorbed 
by the trusts. The result is that a dis- 
proportionate and dangerous portion 
of the instruments which form public 
opinion for better or worse have fallen 
into the control of a few press over- 
lords and magazine magnates with con- 
tinental circulations running into mil- 
lions who enjoy special post office rates 
by favor of Congress. Freedom of the 
press is a sacred precept, but one may 
question whether it would not be pro- 
tected and improved for the defense of 
democratic government if the size and 
responsibilities, but not the legitimate 
freedom, of speech or opinion of circu- 
lations under one control were re- 
stricted and regulated by law as are 
trusts and monopolies. 

Any form of democratic government 
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must be supported by order, and re- 
spect for the law, and equality before 
the law, and it cannot endure long if 
there are economically or politically 
privileged classes or if government 
yields to the outcries of small groups of 
emotional half-baked juveniles, whether 
delinquent or merely ignorant. If de- 
mocracy is to survive, it must find 
some means of maintaining equality 
before the law. The rise of such favored 
minority classes is a constant threat to 
democratic or quasi-democratic gov- 
ernment, So it has been said tritely but 
correctly, that “Eternal vigilance is the 
price of liberty”. The French Revolu- 
tion, because of the excesses of a people 
not then fitted for self-government, sur- 
rendered with a feeling of relief to the 
Napoleonic regime, thus exchanging 
one despotism for another. The changes 
in progress in Africa will not produce 
democratic governments of free peoples 
because many of the rebellious groups 
are no more capable of maintaining a 
democratic government of free men 
than were the American Indians when 
the French took over Canada and the 
British our colonies. In Germany, 
Italy, Russia and some countries on 
this continent where despots were over- 
thrown by revolution under the slogan 
of making the government free and 
democratic, the end result was a Hitler, 
a Mussolini, a Stalin, Nasser or some 
other despotic ruler. 

A few decades ago the internal dan- 
ger to our democracy was a class of 
industrial tycoons who had gained an 
excessive measure of control over the 
body politic and the economy in both 
state and nation. The great industrial 
states, such as New York, Pennsyl- 
vania, Illinois and Ohio, were satrapies 
of industrial barons. California was 
dominated by one large railroad cor- 
poration. These bosses, through the 
political machines of the dominant 
parties, sent their representatives to 
both houses of the federal and state 
legislatures and on occasions had over- 
powering control of the national con- 
ventions of both the major parties and 
thus were in a position to select a 
President who was inclined to their 
way of thinking about what was good 
for the country. I do not imply that 
these industrial barons, by and large, 
were not well-meaning citizens but they 
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were convinced, as were large sections 
of the population, that what was good 
for big business was good for the coun- 
try, a proposition not entirely indefen- 
sible, saving some qualifications. Being 
human, and having the defects of their 
qualities, they were not always con- 
siderate of the true well-being of the 
ordinary members of the public, and 
being acquisitive and sometimes stupid 
under the intoxication of power, they 
pressed their economic advantages too 
far. 

Those were the days of unrestricted 
competition. Abuses were tolerated by 
the prevailing moral atmosphere. In 
consequence, they brought about the 
great revolts of the Populist and Pro- 
gressive movements headed by such 
leaders as Theodore Roosevelt, Hiram 
W. Johnson and William Jennings 
Bryan whose slogans were equality be- 
fore the law and who led 
against large combinations and abuses 


crusades 


of economic power. Out of the turmoil 
in the eighties came the Sherman Anti- 
trust Act and kindred legislation and 
the beginnings of labor organizations 
on a national scale. But as the years 
went by those labor organizations have 
grown as powerful as the regulated and 
curbed industrial organizations. Labor, 
like the farming element, is still treated 
by Congress and state legislatures as a 
weakling which requires special favor- 
able treatment, such as exemption from 
the antitrust laws and injunctions, and 
the other privileges granted by the 
labor relations statutes, state and fed- 
eral, and the unfair enforcement of 
such legislation as the National Labor 
Relations Act in its early period when 
counsel for employers were forced to 
maneuver so as to be deprived of a 
constitutional right, and thus gain ac- 
cess to the courts, because they could 
not get just treatment from the then 
National Labor Relations bureaucracy. 
But today, with the help of such special 
privileges, organized labor has become 
as great a menace to our American 
system of democracy and to the econ- 
omy as the giant trusts were in the 
eighties and nineties of the last century. 
Labor leaders. (some but not all), 
drunk with their own power, and 
strengthened by their special privilege 
under the law are boasting that they 
intend, by using their massed voting 
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strength, to dictate to government. 
They may accomplish that purpose by 
creating inflation and discontent unless 
brought under the same laws which 
stopped the tyranny of Big Business. 
If that is to be done it must be done 
soon. There is historical precedent for 
such action in the history of the mer- 
chant and craft guilds which were regu- 
lated in England in 1547 for causing 
political uprisings. Farmers, too, 
though a minority, should be brought 
to a clear perception that their bonus 
demands spell ruin to the country by 
way of inflation. On this subject every 
thoughtful American will do well to 
read a book, The Great Farm Problem, 
by Professor William H. 
published in 1959 by Henry Regnery 
Company of Chicago. 


Peterson, 


Political Domination 
a Burden for Corporations 

The great corporations have come to 
see that the political domination which 
once was theirs was an expensive 
burden and they are pleased to have 
been relieved of it, just as the Southern 
Pacific Railroad became pleased, in 
time, to have been relieved of the 
burden and responsibility of its domi- 
nation of the politics of California. The 
maintenance of such power was costly 
in various ways. For instance, a large 
section of the press was kept in line by 
passes and advertising. I am confident 
that the railroad company would not 
return to the old conditions if it could, 
and certainly other utility companies of 
the land would not wish to lose the 
protection, or for that matter, the re- 
straints imposed on them by effective 
but fair regulation. But they, like all 
employers, have a right to expect 
equality before the law. 

When Hiram Johnson became Gov- 
ernor of California, the then president 
of the Southern Pacific came to his 
office at Sacramento and asked Johnson 
to veto a certain bill that had been 
passed by the legislature. Johnson re- 
plied that he intended to veto the bill 
anyway because it was a bad bill. He 
then said to the railroad president, 
“Tell me, when, during the campaign, 
my Democratic opponent and I cam- 
paigned with the same slogan, a 
promise to drive the railroad out of 
politics, why did the railroad support 





1y opponent and oppose me?” The 
railroad president with a smile replied: 
‘We believed you” and added that he 
was glad that the railroad had now 
been relieved of the political incubus. 

When I was admitted to practice law 
just 62 years ago, consule Planco, the 
law, and the world, were radically dif- 
ferent from what they have since be- 
come. The telephone was still not in 
common or widespread use. The type- 
writing machine had not yet driven the 
male stenographers out of the law of- 
fice. Legal documents were still written 
in longhand in the recognized and 
easily read chirography of the law 
writer or stationer. To write a legible 
hand was a meritorious accomplish- 
ment and still is, in my opinion, 
though it has gone out of fashion. 
Throughout the White Man’s world, 
society was engaged in adapting itself 
to the Much of the 
change may well be called “progress” 


machine age, 


but some of it was progress in what 


The United States’ Form of Democracy 


seems to me to be in the wrong direc- 
tion and away from our American 
form of democracy. I am no apostle 
of the past. In my time, I have vigor- 
ously supported some of the changes. 
Change became necessary to.a degree 
as our nation grew in population and 
its business in complexity and in con- 
sequence of the pressures of two world 
wars. But the independence of the 
several states which Bryce viewed as a 
has been 


safeguard for democracy 


greatly restricted through court-ap- 
proved development of the commerce 
and welfare clauses and federal hand- 
outs and the end, if another war occurs 
with consequent inflation, may easily 
centralize all government power in 
Washington. The sanctity of contracts 
went by the board when with court 
approval we went off the gold standard 
to effect a capital levy, and great dan- 
ger still lurks in that change. By 1898 


we had recovered pretty well from the 


wreckage wrought by the Civil War, 
though some feeling still rankled in 
Southern God was in his 
heaven and the Republican Party ran 
affairs for us on this part of the earth. 


breasts. 


The British Empire was still expanding 
and Africa was being colonized chiefly 
but by no means entirely, for the bene- 
fit of the colonizers. Egypt and India 
were well in hand. Victoria was Queen 
and Empress and was bearing the 
It has been the 
fashion to sneer at Victorian ways and 


White Man’s burden. 


conventions, but for the well-to-do it 
was probably the happiest period in 
history and the way to the top was 
open to persons of vision and talent 
who were not to the manor born. So 
something can be said for the past. 
But all thoughtful Americans will do 
better to be concerned with the future 
and the menacing forces of destruction 
within as well as those without the 
walls, 
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Jury Instructions — First or Last? 


Judge Prettyman suggests that instructions to the jury be given at 
the beginning of a trial. The present order of procedure, he says, makes 
much of the trial of a lawsuit mere mumbo jumbo since jurors are not 
in a position to listen intelligently for matters that may help them 
determine the questions that they are expected to decide. 


by E. Barrett Prettyman * Judge of the United States Court of Appeals for the 
District of Columbia Circuit 


"The CLERK of the court calls the 
case of United States v. Jones. Jurors 
from the panel are examined on voir 
dire. Twelve are sworn and enter the 
box. The prosecutor tells them Jones is 
charged in four counts with certain 
crimes, that the government will show 
such-and-such and will ask them to 
find the defendant guilty as charged. 
Defense counsel may or may not say 
something. The jury sits for four, five, 
or six days, or a week or a month, 
listening to people who parade to and 
from the witness chair, under question- 
ing and cross-questioning, the testi- 
mony interrupted from time to time by 
objections and argument by the law- 
yers. These latter make impassioned 
speeches. 

Then the court instructs the jury. 
The judge tells them what they were 
supposed to have been doing all this 
time, what the alleged crimes are, what 
the elements of each are, what the 
rights of the accused are, what the 
function of the jury is, what the rules 
of the game are. This is the first time 
they have heard all this. 

In a civil case, though the factors 
and the rules are different, the process 
is much the same. To illustrate, a jury 
panel here recently sat through four 
days of trial only then to be addressed 
by the court: 


Ladies and Gentlemen of the Jury: 
This case is now about to be submitted 
to you for final decision. . . Before, 
however, proceeding with the discus- 
sion of the issues of this case, I am 
going to make some preliminary re- 
marks of a general character concern- 


1066 








ing your functions and my functions at 
this trial, so that you will have an 
understanding of the manner in which 
trials are conducted in this court . . . 
[I]t is my function and my duty to in- 
struct the jury as to the law applicable 
to the case ... [I]t is your function 
and your duty to decide the facts. 


I put a question. Why should not the 
jury be instructed at the beginning in- 
stead of at the end of a trial? 

I submit it makes no sense to have a 
juror listen to days of testimony only 
then to be told that he and his con- 
freres are the sole judges of the facts, 
that the accused is presumed to be 
innocent, that the government must 
prove guilt beyond a reasonable doubt, 
etc. What manner of mind can go back 
over a stream of conflicting statements 
of alleged facts, recall the intonations, 
the demeanor, or even the existence of 
the witnesses, and retrospectively fit all 
these recollections into a pattern of 
evaluation and judgment given him for 
the first time after the events? The 
human mind cannot do so. It is not a 
magnetized tape from which recorded 
speech can be repeated at chosen speed 
and volume. The fact of the matter is 
that this order of procedure makes 
much of the trial of a lawsuit mere 
mumbo jumbo. It sounds all right to 
the professional technicians who are 
the judge and the lawyers. It reads all 
right to the professional technicians 
who are the court of appeals. But to 
the laymen sitting in the box, restricted 
to listening, the whole thing is a fog. 

Why should not the judge, when the 
jury is sworn, then and there tell them 
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the rules of the game: (a) the function 
of the indictment, (b) the function of 
the jury as sole judges of the facts, 
(c) the restriction of their considera- 
tion to the evidence, (d) the presump- 
tion of the innocence of the accused, 
(e) the burden of reasonable doubt, 
(f) matters concerning credibility, (g) 
the functions of court and counsel, (h) 
the elements of the crimes charged, 
(i) a glossary of some of the terms to 
be used, (j) admonition as to outside 
conversation, newspaper accounts, etc., 
(k) explanations of the verdict and 
how it is reached—all the explanatory 
data which will put jurymen in the 
best possible position to perform the 
responsible task assigned to them. 

Thus, the judge would instruct only 
as to the facets of function and pro- 
cedure which are general in applica- 
tion. And, of course, before the taking 
of the proof, he would not discuss any 
of the facts in the particular contro- 
versy about to be tried. The court 
should also instruct the jury at the end 
of the trial just before they retire. At 
that time should come his discussion 
of the case at hand, and he should 
recall then such parts of his initial 
instructions as need repeating. 

I know we now have printed hand- 
books for jurors given them in ad- 
vance, but these are no substitute for 
the live, face-to-face, instruction and 
explanation from the judge on the 
bench. Some judges do instruct at the 
beginning of a trial. I submit to my 
brethren of the Bench and Bar it is a 
sensible course to follow. 
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Practice Before the Bankruptcy Court 


Mr. Rifkind believes that too many lawyers are afraid of bankruptcy 
law and regard it as a mysterious specialty to be avoided if possible. 
His article is an attempt to change this attitude by explaining the basic 


operations of a bankruptcy court. 


by Joseph J. Rifkind * Referee in Bankruptcy for the United States 
District Court for the Southern District of California 


ry 

| HE CHANGE IN our economy and 
the tremendous growth in bankruptcy 
proceedings results in almost every 
lawyer having occasion from time to 
time to appear in the bankruptcy 
court, The matters may vary from the 
preparation and filing of a proof of 
claim, application for leave to fore- 
close a deed of trust, petition for 
reclamation of property sold under 
conditional sales contract (replevin), 
petition for restitution of premises 
(unlawful detainer), voluntary and in- 
voluntary petitions in bankruptcy, pro- 
curement or responses to orders to 
show cause, application or resisting 
applications for injunctions, or a com- 
plex issue of fact and law on almost 
any issue that might have arisen in 
the state court had the debtor not ‘be- 
come bankrupt. 

The matter may not be important 
enough or the amount large enough to 
warrant retaining, associating or even 
consulting a bankruptcy specialist. 
Time and again, counsel will come into 
court and say, “Your Honor, I know 
nothing about bankruptcy.” What a 
confession to make before the client 
whom he represents and the court be- 
fore which he appears! The lawyer has 
a duty to vigorously and ably prosecute 
or defend the cause he represents and 
his cause before the bankruptcy court 
is no exception. 

The able and conscientious lawyer 
would not go into a state court without 
looking at the applicable substantive 
provisions of law or code sections, re- 


searching the question involved, and 
last but not least, looking at the rules 
of court. Why then, in heaven’s name, 
should this same able, conscientious 
and experienced lawyer do less when 
he appears in the bankruptcy court, 
with which he is less familiar but with 
which he can become as familiar with 
the same amount of effort? A lawyer 
can’t and a good lawyer won’t attempt 
to bluff or muddle his way through 
any litigation, bankruptcy or other- 
wise. 


Procedure in Bankruptcy 
Court 

Let me emphasize that counsel gen- 
erally should have no hesitancy what- 
soever in undertaking any type of 
bankruptcy matter. There may, of 
course, be some extremely large or 
important matters where he will desire 
to associate counsel as he would 
in any other type of litigation. The 
lawyer appearing in a bankruptcy court 
should realize that it is part of the 
United States District Court and that 
therefore the Federal Rules of Civil 
Procedure are applicable, not the rules 
of procedure of his state. General Or- 
der No. 37, promulgated by the United 
States Supreme Court pursuant to Sec- 
tion 30 of the Bankruptcy Act, pro- 


vides: 


In proceedings under the Act the 
Rules of Civil Procedure for the Dis- 
trict Courts of the United States shall, 
insofar as they are not inconsistent with 
the Act or these general orders, be 
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followed as nearly as may be. But the 
court may shorten the limitations of 
time prescribed so as to expedite hear- 
ings, and may otherwise modify the 
rules for the preparation or hearing 
of any particular proceeding. 
Findings of fact, conclusions of law 
and the order, judgment or decree, 
are prepared, served and submitted as 
in any other federal court proceeding. 
In addition to the Federal Rules of 
Civil Procedure we have, as in the state 
practice, rules of the court. 
Therefore, counsel should examine the 
Rules of the United States District 
Court for his district and particularly 
any rules applicable to bankruptcy 
proceedings, 


local 


Substantive Law Applicable 
to Bankruptcy 

So much for the procedural aspects. 
Now where and how does the general 
practitioner go about finding the sub- 
stantive law in bankruptcy? Just as 
you would first look at the codes or 
other source of substantive law of your 
state in state practice, so you first look 
at the Bankruptcy Act, also sometimes 
called the Chandler Act of 1938. You 
can find the sections in the United 
States Code under Title 11, but it is 
easier to get a copy of the act or go 
to the library. The Bankruptcy Act is 
supplemented by General Orders and 
Official Forms promulgated pursuant 
to Section 30 of the act. An examina- 
tion of the Bankruptcy Act will solve 
and explain many of the problems con- 
fronting you. If further research is 





Vol. 46 1067 




















Joseph J. Rifkind has been Referee 
in Bankruptcy for the United States 
District Court for the Southern Dis- 


trict of California since 1955, A mem- 
ber of the California Bar, he received 
his LL.B. from the University of 
California in 1918 and practiced law 
in Los Angeles for thirty-five years 
before receiving his appointment as 
referee. 





necessary, consult Collier on Bank- 
ruptcy, Remington on Bankruptcy, or 
both; they are the leading authorities. 
The footnotes will refer you to the ap- 
propriate citations which should be 
Shepardized as you would any other 
federal citation. 


State Law and the 
Bankruptcy Court 

The contractual rights of the parties, 
that is a contract between the debtor 
and a third party, a conditional sales 
contract, chattel mortgage, deed of 
trust, trust agreement, property settle- 
ment agreement or agreement of any 
other kind are, of course, determined 
in bankruptcy court as in any other 
federal court according to the laws of 
the particular state. The laws of the 
state as defined by its statutes or the 
decisions of its intermediate or courts 
of last resort as the case may be are 
controlling upon federal courts. Erie 
Railroad Co. v. Tompkins, 304 VU. S. 
64; Laugharn v. Bank of America (9th 
Cir.) 88 F. 2d 551, page 553; Stoner 
v. New York Life Ins. Co., 311 U. S. 
464; Fidelity v. Field, 311 U. S. 169; 
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West v. American Tel. and Tel. Co., 
311 U. S. 223; In re Bastanchury 
(9th Cir.) 66 F. 2d 653, page 656; 
Bryant v. Swofford, 214 U. 5. 279. 


Status of the Referee 
in Bankruptcy 

The status of the referee in bank- 
ruptcy, because of his unusual title, is 
often confusing to the general practi- 
tioner and even to many judges of 
state courts, The “athletic” rather than 
“judicial” title arises from the fact 
“referees” were formerly practicing at- 
torneys to whom the district judges 
referred certain bankruptcy matters. 
The attorneys acting as “referees” 
made reports similar to the reports of 
“special masters” to the District Court. 

The tremendous increase in bank- 
ruptcy filings since the enactment of 
the Bankruptcy Act in 1898, resulted 
in the adoption of the Chandler Act 
in 1938. The Chandler Act was the 
first major overhauling and revision of 
the Bankruptcy Act since its enact- 
ment in 1898. The Chandler Act greatly 
enlarged the jurisdiction of the bank- 
ruptcy court and of the referees in 
bankruptcy presiding over such bank- 
ruptcy courts, 

Referees in bankruptcy are now the 
judicial officers who preside over the 
bankruptcy courts. Section 40d(i) of 
the Bankruptcy Act provides, “All ref- 
erees in bankruptcy . . . shall be 
deemed to be officers . . . in the judi- 
cial branch of the United States Gov- 
ernment .. .” Section 36 of the Bank- 
ruptcy Act provides, “Referees shall 
take the same oath of office as that 
prescribed for judges of United States 
courts.” Bankruptcy cases when filed 
are now automatically referred by the 
clerk of the court to referees in bank- 
ruptcy of the judicial district (Section 
22 of the Bankruptcy Act). 

Mr. Justice Harlan of the United 
States Supreme Court has described 
the functions of the Referees in Bank- 
ruptcy (Journal, Nat. Assn. Ref. in 
Bkey., January, 1956, page 3) as fol- 


lows: 


By virtue of the Chandler Act, which 
greatly enlarged the functions of the 
Referees . . . the Referees in Bank- 
ruptcy have come to occupy practically 
the status of a specialized lower federal 
court. Indeed the position occupied by 
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Bankruptcy Referees in the federal 
system is in many respects unique. | 
know of no comparable delegation of 
judicial responsibility in our federal 
scheme of things. For once a case has 
been referred to a Bankruptcy Referee 
he becomes for all practical purposes 
the judge in that cause... 

Earlier in my remarks I mentioned 
that the District Courts on factual is- 
sues, and the Court of Appeals on 
matters of law, are really the courts of 
last resort in most instances... Ref- 
erees...have turned out to be the 
courts of last resort on both the issues 
of fact and law in the large majority 
of cases... For example, in the Ninth 
Circuit, which is generally ahead of 
all the others in bankruptcy business, 
only 102 petitions for review were 
filed among the some 11,000 cases that 
were terminated in the last fiscal year. 


and in “Bankruptcy and Arrangement 
Proceedings” published by the Com- 
mittee on Continuing Legal Education 
of the American Law Institute collab- 
orating with the American Bar Asso- 
ciation, 1956 Edition, page 7, describes 
the status of a Referee in Bankruptcy 
as follows: 


For practical purposes, the referee 
is in effect the judge in a bankruptcy 
proceeding. Referees are invested with 
all the powers of bankruptcy courts 
except those specifically reserved by 
the Act for the judges. Wherever the 
term “court”, as distinguished from 
the word “judge”, appears in the Act, 
it includes, by definition, the referee 
in bankruptcy to whom the proceeding 
has been referred. The orders of a ref- 
eree have the same force and effect as 
decisions rendered by the district court, 
subject, however, to review by the 
judge within the period for review 
prescribed by the Act... When a pro- 
ceeding has been referred to a referee, 
he becomes the “court of bankruptcy” 
before whom all matters relating to 
such proceedings are brought. 


See also /n re California Pea Products 
Co, (S.D. Cal. 1941), 37 F. Supp. 658, 
662; In re Sterling (9th Cir. 1942) 
125 F. 2d 104, 107; In re Pottasch 
Bros. Co, (2d Cir. 1935) 79 F. 2d 613, 
616; McCullock v. Davenport Savings 
Bank (S.D. lowa 1915) 226 F. 309, 
311; MacDonald vy. Plymouth County 
Trust Co., 286. U.S. 263, 268 (1932) ; 
In re Swartz (7th Cir. 1942) 130 F. 2d 
229, 232: Gold v. Gerson (9th Cir. 
1955) 225 F. 2d 859; Earhart v. Callan 
(9th Cir. 1955) 221 F. 2d 160, 164; 
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Morris Plan v. Henderson (2d Cir. 
1942) 131 F. 2d 975, 976-77; Lines v. 
Falstaff (9th Cir. 1956) 233 F. 2d 927; 
and Ott v. Thurston (9th Cir. 1935) 
76 F. 2d 368, 369. 


Jurisdiction and 
Affirmative Judgments 

The bankruptcy court is a court of 
equity, Local Loan Co. v. Hunt, 292 
U.S. 234; Margolis v. Farmers Market, 
249 F, 2d 221; Pepper v. Litton, 308 
U.S, 295 at 304; Continental v. Chica- 
zo, 294 U.S. 648 at 675; and the pro- 
ceedings before the bankruptcy court 
are primarily proceedings in rem, 
Local Loan Co. v. Hunt, supra, Buss v. 


Long Island, (2d Cir.) 64 F. 2d 338. 

The bankruptcy court has sole and 
exclusive jurisdiction over all property 
actually or constructively in the pos- 
session, custody and control of the 
bankrupt at the time of the commence- 
ment of the bankruptcy proceedings. 
Thompson v. Magnolia Petroleum Co., 
309 U.S. 478; In re Lustron, (7th Cir.) 
184 F. 2d 789 at 794; National Oats 
Co. v. Long, (Sth Cir.) 219 F. 2d 
373 at 374; In re Ricobono, 140 F. 
Supp. 654; Buss v. Long Island, (2d 
Cir.) 64 F, 2d 338; Pepper v. Litton, 
308 U.S. 295. 

The-test of jurisdiction of the bank- 
ruptcy court is possession of the prop- 
erty and not title thereto. Jn re Schoen- 
berg (2d Cir.) 70 F. 2d 321; Abram- 
son V. Gardner (9th Cir.) 253 F. 2d 
518; In re Rand Mining Co., 71 F. 
Supp. 724. 

The bankruptcy court’s primary func- 
tion is to liquidate the assets of the 
bankrupt and after payment of ex- 
penses of administration to distribute 
dividends ratably among creditors of 
the various classes entitled thereto. Sec- 
tion 64a of the Bankruptcy Act. United 
States v. Embassy Restaurant, 254 F. 
2d 475; Kothe v. Taylor Trust, 280 
US. 224 at 227; Nathanson v. Labor 
Board, 344 U.S. 25; In re Lustron, 
ith Cir.) 184 F. 2d 789 at 794. 

The bankruptcy court has sole and 
exclusive jurisdiction to determine the 
validity and priorities of all liens 
asserted against property which it is 
administering. Heider v. McAllister, 
(th Cir.) 265 F. 2d 486; U.S. 








Fidelity v. Bray, 225 U.S. 205 at 
216; Isaacs v. Hobbs, 282 U.S. 734: 
Gardner v. New Jersey, 329 U.S. 573; 
Cline v. Kaplan, 323 U.S. 97 at 98-9; 
In re Lustron Corp., (7th Cir.) 184 
F, 2d 789 at 794; Heffron v. Western 
Loan (9th Cir.) 84 F. 2d 301 at 304; 
In re Montevallo, 2 F. 2d 979 at 981; 
In re Canyon Pipe Line Co., 39 F. 
Supp. 233 at 236. 

It does not conversely have juris- 
diction over property actually and 
physically in the possession of third 
persons who bona fide assert an adverse 
claim thereto. Gardner v. Hughes, (9th 
Cir.) 139 F. 2d 438; In re Superior 
Cutter, 122 F. Supp. 585; McLelland 
v. Greenberg, (2d Cir.) 142 F. 2d 444; 
Sproul v. Levin, (8th Cir.) 88 F. 2d 
866; Re Schollenberg, (2d Cir.) 70 F. 
2d 321; Re Thompson & Terminal, 
(8th Cir.) 104 F. 2d 1; Buss v. Long 
Island (2d Cir.) 64 F. 2d 338; Re 
Heintz, 201 F. 2d 238; Harrison v. 
Chamberlin, 271 U.S. 191 at 193; 
Solomon v. Allied Building, (8th Cir.) 
209 F. 2d 828 at 830; Bradley v. St. 
Louis, 189 F. 2d 818 at 824; In re 
Kansas City Journal, (8th Cir.) 144 
F. 2d 812 at 813. 

The bankruptcy court has jurisdic- 
tion however to determine whether 
such claim of adverse title is real or 
only colorable, Arnold v. King, (9th 
Cir.) 236 F. 2d 871 at 880, and its 
judgment in that regard is res judicata 
and cannot be collaterally attacked. 
Chico v. Baxter, 308 U.S. 371; Stoll 
v. Gottlieb, 305 U.S. 165; Sampsell v. 
Imperial Paper Corp., 313 U.S. 215; 
In re Sterling, (9th Cir.) 125 F. 2d 
104, 

The bankruptcy court when it ob- 
tains jurisdiction over third persons 
through the filing of a claim or petition 
for relief, such as petition for reclama- 
tion or for numerous other sorts of 
relief, then has jurisdiction to deter- 
mine all of the rights of and render 
full and complete relief between the 
parties. The trustee in bankruptcy may 
assert such claim for relief by way of 
set off, counterclaim, or cross-claim. 
The bankruptcy court may then render 
an affirmative judgment based upon 
such counterclaim or cross-claim com- 
plaint. In re Mercury Engineering Co., 
60 F. Supp. 786; Florance v. Kresge, 
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(4th Cir.) 93 F. 2d 784; Alexander v. 
Hillman, 296 U.S. 222: Columbia v. 
Lochner (4th Cir.) 179 F. 2d 630; 
contra Avery V. Davis, (Sth Cir.) 192 
F. 2d 255; Harris v. Keig, (7th Cir.) 
98 F. 2d 952; Solomon v. Allied, (8th 
Cir.) 209 F. 2d 228. 

The jurisdiction of the court to 
render such affirmative relief is based 
upon the implied consent of the party 
who has appeared in and invoked the 
jurisdiction of the court. /nter-State 
National Bank v. Luther, (10th Cir.) 
221 F. 2d 382 at 389; In re Solar 
Manufacturing Corp., (3d Cir.) 200 
F, 2d 327. See, however, the very 
recent case of Peters v. Lines, (9th 
Cir.) 275 F. 2d 919 (affirming sub 
nom. In re Snow Camp Logging Co., 
168 F. Supp. 420). This case analyzes 
the decisions of the various circuits 
and extensively discusses the subject 
of counterclaims’ in bankruptcy pro- 
ceedings. The decision upholds the 
right of a trustee to assert a counter- 
claim against a claimant growing out 
of the same transaction but leaves 
undecided in that circuit the question 
as to whether a trustee can assert a 
counterclaim against a claimant grow- 
ing out of an independent transaction. 

Third persons may also impliedly 
consent to the court’s jurisdiction by 
failing to appear specially and object 
to jurisdiction within the time and 
manner provided by Section 2a(7) of 
the Bankruptcy Act. The affirmative 
order, judgment or decree of the bank- 
ruptcy court may be equitable or legal 
in nature. The bankruptey court as a 
court of equity has inherent power to 
enforce its orders, judgments and de- 
crees by contempt, injunction, execu- 
tion or other appropriate process, as 
the nature of the relief granted re- 
quires. Clinton v, Shoop, (8th Cir.) 
118 F. 2d 811; Continental v. Chicago, 
294 U.S. 648 at 675; In re Snow Camp 
Logging Co., 168 F. Supp. 420. 

In conclusion let me state that it 
has been my experience, after listening 
to hundreds of cases, that the general 
practitioner with the same amount of 
preparation can and very often does 
as good a job or better than the so- 
called bankruptcy experts. No general 
practitioner, as stated, should hesitate 
to undertake the usual bankruptcy 
matter. 
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The Convocation of the Bench and Bar 


of the U. S. and the British Commonwealth 


The CONVOCATION of the Bench 
and Bar of the United States of Amer- 
ica and the British Commonwealth of 
Nations took place on Monday morn- 
ing, August 29, under the shadow of 
the Washington Monument in the na- 
tion’s capital. 

It was a memorable scene. 

There was the Monument itself, built 
on a slight rise near the Potomac, with 
the white dome of the Capitol in the 
distance on one side and the serene 
beauty of the Lincoln Memorial across 
the Mall on the other. There was a 
huge circle of bright new American 
flags at the base of the Monument, and 
their fresh red, white and blue was a 
festive contrast to the shining whiteness 
of the marble shaft. 

One walked past the Monument and 
its ring of flags to the Sylvan Theatre, 
a natural amphitheatre south of the 
Monument, where a temporary plat- 
form had been erected for the cere- 
mony of the morning. Across the rear 
of the platform floated the predomi- 
nantly red, white and blue banners of 
the nations of the British Common- 
wealth, while the two sides of the 
amphitheatre were lined with the multi- 
colored flags of the fifty states of the 
American Union. Immediately in front 
of the platform, between the platform 
and the chairs for the spectators, were 
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A large part of this issue of the Journal is filled with an account of 
the proceedings of the Association’s 83d Annual Meeting in Washing. 
ton, D. C., which ended early last month. Because of the visit of over 
eight hundred British judges, barristers and solicitors, this meeting o/ 
the Association was especially memorable, and several of the addresse: 
delivered there are published in full. 

This is an account and a record of the addresses delivered at the 
Convocation held at the foot of the Washington Monument on the firs 


morning of the Annual Meeting. 


the members of the United States Army 
Band in bright blue and gold uniforms. 
The ceremonies began at ten o’clock 
when the Band struck up the proces- 
sional march. The Chief Justice of the 
United States and the Lord High 
Chancellor of Great Britain led the 
long line of nearly three hundred law- 
yers and judges to the front of the 
theatre. The procession was one of the 
largest and most notable groups of 
members of the legal profession ever 
assembled in the English-speaking 
world. The marchers included the 
Master of the Rolls, the Associate Jus- 
tices of the Supreme Court of the 
United States, the Lord of Appeal in 
Ordinary, the Lord Justices of Appeal, 
the Judge of the Court of Session of 
Scotland, the Attorneys General of 
England ‘and the United States, along 
with dozens of other judges and law- 
yers who hold positions of trust and 
respect among their fellow citizens. 
As several of the speakers men- 
tioned, this ceremony recalled the 
gathering of the legal professions of 
Britain and tke United States in 
London in 1957. But the London meet- 
ing opened in the medieval splendor 
of Westminster Hall, built by William 
Rufus, son of the Conqueror, more 
than eight centuries ago. The addresses 
of welcome and the responses were de- 
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livered under the Hall’s towering oak. 
beamed roof and its magnificent 
stained-glass windows. In contrast, this 
meeting convened in the open air, un- 
der blue skies and a bright sunshine s 
hot that many of the spectators had 
improvised sun-shields out of the en- 
velopes that had contained the program 
of the Convocation. 

In London, the procession was rich 
in color, with the British lawyers and 
judges resplendent in full-bottomed 
wigs and robes of scarlet and gold. 
This year, in deference to Washington's 
summer heat, the marchers dressed 
plainly, in light-weight, dark-colored 
business suits, and they were bare 
headed. It was the contrast between 
the brilliant pomp and pageantry an¢ 
centuries of tradition of a great empire 
and the dignified simplicity of a proud 
young Republic. Yet, as each of the 
speakers said in his own way, the dil 
ferences between the countries repre 


sented in the gathering were geograph-§ 


ical, not ideological. The ceremony in 
Westminster Hall and the proceeding: 
at the Washington Monument both 
paid homage to common ideals of free: 
dom and justice that form such 4 
strong bond between the peoples oi 
our two nations. 

The ceremony began with the inv: 
cation by the Reverend Frederick 
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Brown Harris, Chaplain of the United 
States Senate, and the band then played 
“God Save the Queen” and the “Star 
Spangled Banner”. The presentation 
was by Attorney General Rogers and 
Association President John D. Randall. 
Chief Justice Earl Warren delivered 
the address of welcome, and the re- 
sponses were given by Viscount Kil- 
muir, the Lord High Chancellor, Sir 
Reginald Manningham-Buller, Attorney 
General of England, and Denys Theo- 
dore Hicks, President of The Law So- 
ciety of England. 


Their addresses follow. 


Attorney General 
William P. Rogers 
Mr. Chief Justice, 


Guests, Ladies and Gentlemen: 


Distinguished 


Three years ago in Westminster 
Hall, the Attorney General of England 
opened the historic London meeting of 
the American Bar Association by pre- 
senting the American delegation to the 
Lord Chancellor. Today, as we as- 
semble again, this time in the shadow 
of the Washington Monument, it is 
my privilege to present to you, Mr. 


Chief Justice, our distinguished guests 
from the British Commonwealth. In 
the period that has intervened since 
that time we have witnessed many sig- 
nificant changes ranging from the 
emergence of several new nations to 
scientific achievements which exceed 
anything most of us might have im- 
agined that day three years ago in 
London. Yet in major respects the 
times have not changed—neither in the 
warmth of our friendship for our Eng- 
lish, Scottish, Australian and Canadian 
colleagues, in our common dedication 
to principles of human dignity and 
justice nor in our continued determina- 
tion to find a way to substitute the rule 
of law for weapons of war in resolving 
international disputes for the rule of 
force. It is with these thoughts in mind 
that we meet here today. 

In behalf of the Government of the 
United States I extend a most cordial 
welcome to the members of the Amer- 
ican Bar Association, their families and 
to our many British guests. I under- 
stand that this meeting is the largest in 
the history of the Association. This 
provides not only a significant and 
meaningful welcome for our British 
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visitors, but for those of us in govern- 
ment, a long overdue opportunity to 
reciprocate the generous hospitality 
which in years past we have received 
at your meetings throughout the na- 
tion. During the course of the week 
we hope your deliberations will be 
productive and your stay most enjoy- 
able in every respect. 

Before this impressive assembly of 
British and American judges and law- 
yers, there is no need to emphasize the 
benefits which flow from systems of 
justice which are based on the rule of 
law. With the common law as our her- 
itage, we know that man is free and 
society has lasting order only when the 
rule of law is accepted not only be- 
tween individuals but also between the 
individual and his government. 

But concepts of justice which up to 
this time have primarily served na- 
tional interests within national bound- 
aries will play a more important inter- 
national role in the years ahead. The 
hope of mankind for lasting peace lies 
in our ability to apply basic concepts 
of justice in resolving differences be- 
tween persons of different nations and 
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Attorney General 
William P. Rogers 





between nations through the processes 
of law. In this development which 
eventually will occur the legal profes- 
sions of the great English-speaking 
countries must take a leading role. 

The difficulties of accomplishment 
will be many and complex. Not the 
least of these is the fact that each 
country is naturally inclined to regard 
its own system of justice as superior 
and to be cautiously doubtful about 
other systems which differ, But reflec- 
tion will reassure and experience will 
demonstrate that there are many vary- 
ing legal systems quite capable of 
reaching just results. Let me illustrate 
by two experiences we have had: 

Since the end of World War II, the 
United States and its citizens have been 
involved in an ever-increasing number 
of court proceedings in other countries. 
The NATO Status of Forces and sim- 
ilar bilateral agreements provide for 
the trial of Americans in the courts of 
host countries for certain crimes. At 
one time the prospect of having our 
citizens tried in foreign courts was the 
subject of considerable concern in 
some quarters in our country. Because 
the systems of justice, in some in- 
stances, were so different from ours it 
was feared that, by our standards, the 
results might be unjust. 

But as a result of several years of 
experience the fears and doubts that 
once existed have been largely dissi- 
pated. Within the framework of these 
agreements hundreds of Americans 
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have been tried in courts of other 
countries. While there were language 
barriers and widely varying procedures 
in these countries the 
reached, generally speaking, have been 
eminently fair to the accused. 


judgments 


The second experience has been the 
rapid increase of foreign civil litiga- 
tion. Compared with a handful of cases 
a few years ago, the United States to- 
day has some three hundred civil cases 
pending in the courts of thirty-two 
countries throughout the world. While 
a number are suits brought by the 
United States, by far the greater pro- 
portion are suits against the United 
States arising from such activities as 
the hiring of local employees and acci- 
dents involving motor vehicles. Here 
again our experience has been gratify- 
ing because the results, on the whole, 
have been fair and in accord with high 
standards of justice as we know them. 


The thought then that I would hope 
to leave with you is that in the free 
world there is a common belief in basic 
concepts of justice, It is upon these 
concepts of justice that the expanding 
role for law in international matters 
must be built. It will be the responsi- 
bility of our profession to take the 
lead in this expanding role to assure 
the supremacy of law over the arbi- 
trary acts of men. It will require wis- 
dom, energy and an abiding faith in 
the soundness of the cause. But it is 
my conviction that it is within the 
competence of men who deeply cherish 
liberty under law to secure and extend 
its blessings to a troubled world. 


John D. Randall, 
President of the Association 

It is an honor to welcome, on behalf 
of the American Bar Association, our 
distinguished guests from England, 
Scotland, Australia and Canada. By 
honoring us with their presence, not 
only at this ceremony but also during 
our deliberations this week, they re- 
affirm in a most express fashion, the 
common cause that unites all lawyers 
of the common law tradition: that man 
was meant to be free. We bid you 
welcome. 


It is not given to man to choose the 
age in which he lives. He must under- 
stand the forces at work during his 
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time and decide what he must per. 
sonally do to shape, control and direct 
them for the benefit of man and 40. 
ciety. 

This is especially true for the lawyer 
for he deals directly with these accu. 
mulated forces of our civilization, The 
lawyer, or social engineer to use Dean 
Pound’s term, takes these forces and 
combines them through the application 
of logic and a sense of justice and de. 
velops the pattern of our civilization, 
One need not search far for an ex. 
ample. The Fifth Amendment to the 
United States Constitution, a counter. 
part of a common law right against 
compulsory self-incrimination, is in a 
sense an outgrowth of the desire of our 
people to safeguard the dignity of man. 
It is the lawyers, through their writ- 
ings, teachings, arguments and deci. 
sions, who have given form to the Fifth 
Amendment and it has thereby become 
a distinguishing characteristic of our 
civilization. 

The marks of our civilization are 
quite different from those of civiliza- 
tions of an earlier day. We are in a 
new era which requires new solutions. 
The mushroom cloud of Hiroshima has 
its own kind of awful logic; the inter- 
continental ballistic missile bears its 


own kind of reasoning. Riots in Africaf 


and starvation in South America form 
some of the new features of our time. 
These times weigh heavily on all 
peoples. 

The great lawyers of the past stand 
out because they developed new law to 
meet new situations. Lord Coke is re 
membered because he knew how to 
apply the rule of law to limit the de- 
mands of a tyrant. In the last century 
lawyers struggled to harmonize human 
interest with the rising industrial rev- 
olution, The same developments are to 
be seen in domestic law where fifty 
years ago tax law was rather rudi- 
mentary and neither motor vehicle lav 
nor air law was much advanced, Since 
that time lawyers have elaborated in 
each field a complex system which in 
general will fulfill our needs. 

While some frontiers in the law re 
main on the domestic scene the great 
challenge to this generation of lawyer: 
is on the international level. We mus 
assess quite closely the factors of the 
international situation. Some of these 
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Chief Justice 


Earl Warren 





circumstances give rise for grave con- 
cern. Others are edged with hope. 
Some of these more hopeful signs are 
bound up in the common legal tradi- 
tions of Britain and the United States. 

We have a special responsibility as 
heirs to a common tradition. We must 
work together closely not only as sister 
nations but also as brothers serving 
the same ideals of justice. Indeed if 
international understanding and com- 
mon agreements cannot be elaborated 
between members of such similar na- 
tions, we dare not be hopeful about 
what is to happen between nations 
which do not share this common back- 
ground, 

The time is ripe for the lawyers of 
the Anglo-Saxon tradition to apply its 
principles to forces at work in the 
world. Nationalism on the march, the 
desire for a better life and social equal- 
ity: these are the new movements 
sweeping the earth. It is incumbent 
upon us in the legal profession to de- 
velop a Marshall Plan or a Colombo 
Plan of ideas so that these forces find 
their expression not through violence 
and revolution but through peaceful 
change, wherever possible. Could we 
not embark jointly on a program to 
spread the common doctrines of Run- 
nymede and Philadelphia, of the Habe- 
as Corpus Act and the Bill of Rights, 
to the younger nations, some of whom 
have not as yet decided whether to 
choose the slower road to economic 
progress, lined by the guide rails of 


protections of personal liberty, or the 
more rapid route, built in haste, which 
offers not much personal protection to 
the dissenter? 

These are my private thoughts and 
personal hopes as we stand here before 
the Washington Monument, erected in 
honor of our first President, and it is 
in this spirit that I bid you welcome. 
May future historians note that the 
monument to our labors here is not a 
block of granite pointing skyward but 
a friendly hand extended to good 
neighbors. 


Chief Justice 
Earl Warren 

On behalf of the Supreme Court of 
the United States, I welcome each and 
every one of you to our capital city. 
While I speak to you in an official 
capacity, I assure you that the welcome 
which the Court extends to you is per- 
sonal and most cordial. 

May I say also that we applaud the 
basic purpose of this great gathering 
which, simply stated, is to advance the 
cause of justice and to strengthen the 
legal and personal ties of those who 
are pursuing that cause as a profession 
in the British Commonwealth of Na- 
tions and in the United States. 

To the lawyers and judges of the 
United States, may I say, on behalf of 
the Court, that we draw strength from 
this opportunity to commune with 
thousands of you in this cause, which 
is common to all of us; and that we are 
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comforted in the knowledge that what- 
ever we may resolve here in our efforts 
to make justice, equality and freedom 
more secure for all Americans will be 
carried back and implemented person- 
ally by you in every portion of our 
nation. 


To our brethren from across the 
seas, may I say that we are thrilled by 
your presence and know that we will 
reap great benefits from our associ- 
ation here, brief though it will of neces- 
sity be—just as we did from our brief 
but happy visit to your shores. 

We offer to you all that a warm and 
hospitable people can offer to friends 
and neighbors. We trust that you will 
find much here that will appeal to you. 
There are, however, a few things which 
we hope may mean more to you than 
all the others. 


First of all, we offer for your com- 
fort and convenience—and I think you 
wil! agree that it is no small thing—the 
English language, spoken in rich vari- 
ety, in every nook and corner of this 
broad land. 


More important still, we extend to 
you our sincere and abiding friendship 
—the natural and unstrained product 
of the happy relationship which has 
existed between our countries for the 
past century and a half. And we fondly 
believe that the neighborly visit which 
you now pay us demonstrates that our 
friendship is returned. 


We open for your inspection—for 
your critical analysis and frank com- 
ment—a system of law based upon the 
common law of England, but evolved, 
effectively we hope, to meet the special 
problems and unique conditions which 
faced us. 


We submit to your examination our 
free institutions. They will be familiar 
to you. They are built upon the rights 
wrested from oppressive authority by 
free Englishmen centuries before this 
nation came into being. We have de- 
parted very little from those ancient 
models. Our forefathers did not assert 
their independence from English au- 
thority in protest against English insti- 
tutions or the principles. which under- 
lay them. On the contrary, it was the 
abiding and most grievous. complaint 
of our founding fathers that they had 
been denied those rights to which, as 
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free Englishmen, they felt indisputably 
entitled. 

I invite you, during your stay here, 
to pay a visit to our National Archives 
where you will find enshrined the origi- 
nal copies of our Declaration of Inde- 
pendence, our Constitution and our 
Bill of Rights. You will see with what 
faithfulness we have guaranteed to our- 
selves and our posterity those very 
rights which you have received through 
Magna Charta, the Petition of Right 
and your Bill of Rights. 

The ancient rights of Englishmen 
were firmly fixed in the minds and 
hearts of the colonists who came to 
these primeval shores. Before the Pil- 
grims touched this soil they knelt upon 
the deck of the Mayflower and pledged 
themselves to a form of government 
that would protect those rights. They 
were plain people—pious people—who 
wrote briefly and to the point. I quote: 

“Having undertaken for the Glory 
of God, and Advancement of the Chris- 
tian Faith, and the Honour of our King 
and Country, a Voyage to plant the 
first colony in the northern Parts of 
Virginia; [we] do by these Presents, 
solemnly and mutually in the Presence 
of God and one another, covenant and 
combine ourselves together into a civil 
Body Politick, for our better Ordering 
and Preservation, and Furtherance of 
the Ends aforesaid; And by Virtue 
hereof do enact, constitute, and frame, 
such just and equal Laws, Ordinances, 
Acts, Constitutions, and Offices, from 
time to time, as shall be thought most 
meet and convenient for the general 
Good of the Colony; unto which we 
promise all due Submission and Obedi- 
ence.” 

Less than 150 men and women, in- 
cluding the ship’s crew, landed from 
the Mayflower. Today we number 180 
millions, but “just and equal” govern- 
ment still remains our guiding prin- 
ciple. 

Finally, as evidence that we abide 
by our cherished precepts of freedom, 
for ourselves and for others, we offer 
for your inspection a boundary line 
stretching 3,000 miles from ocean to 
ocean—a thousand miles of forest and 
mountains, a thousand miles of open 
prairie, and a thousand miles of lakes 
and rivers—and not one foot of for- 
tress. Here is a boundary that only a 
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surveyor’s instruments can define—a 
bridge and not a barrier, guarded only 
by mutual understanding and good will 
between this nation and our neighbors 
to the north—our friends and brothers 
of Canada. 

These things we offer to you proudly 
—for these are among the finest things 
in our American life. 


The Right Honorable 
Viscount Kilmuir 

It is my honor and privilege, on this 
historic morning, to salute you, Mr. 
President, and everyone in this great 
and distinguished company, in the 
name of Her Majesty’s Judges and in 
the name of the whole legal profession 
in the United Kingdom and our Com- 
monwealth of Nations. 

It is my honor and privilege too, Mr. 
President, to render to you and to the 
American Bar Association our heartfelt 
thanks for the warmth of the reception 
which you have accorded to us. It is a 
reception which not one of us is likely 
to forget. 

The reputation of the citizens of this 
country for great-hearied generosity is 
a by-word throughout the world. No 
peoples are more sensible of that won- 
derful reputation than the British, who 





have had occasion to be grateful to 
you in peace and in war. 

But today I desire to proclaim our 
recognition of another great quality 
which, from my own not inconsiderable 
experience, is deeply rooted in_ the 
American character. It is summed up 
in that simple word “friendship”—the 
capacity for making friends. 

Just over three years ago many of 
you here today did us the honor of 
coming to London, some of you with 
your wives and families, to hold your 
adjourned meeting in our capital city. 

That was a happy occasion indeed. 
For many days and nights we had the 
pleasure of welcoming you to our Inns 
of Court, to our Houses of Parliament. 
and especially to our ancient Great 
Hall of Westminster. Her Majesty The 
Queen was delighted to receive you as 
her guests at her own home in Buck- 
ingham Palace. Many another of our 
traditional institutions were eager to 
entertain you. 

But, among all the pomp and cere- 
mony with which we conducted our 
celebrations during those famous days. 
there were many opportunities for 
forming individual friendships, and 
they were most certainly not neglected. 
We were deeply touched by the warmth 
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Viscount Kilmuir, 


The Lord High Chancellor 





of your response to our efforts to in- 
terest and entertain you in London, in 
Edinburgh and in our other cities. 
That, for some of us, was a new and 
wonderful experience. 

Today I have the honor not only to 
stand in of Hardwick, 
Brougham and Cairns, but to represent 
the legal discipline of my native Scot- 
land which has produced Stair, Dune- 
din and two generations of Clydes, the 
second of whom is your guest, the Lord 
President of the Court of Session. He 
and all your other guests who come 


the shoes 


from Scotland would wish me, as a 
special word on their behalf, to extend 
their deepest gratitude for this most 
generous invitation of the American 
Bar Association. 

There are other reasons too, Mr. 
President, why this hand of friendship 
held out to us by the American Bar 
Association has been so_ readily 
grasped. We are assembled here today 
primarily because we are lawyers. We 
are proud to belong to a profession 
upon which so much depends for the 
future of our Western civilization. No 
differences exist—I assert that no dif- 
ferences can exist—between us on 
either side of the Atlantic over the 
fundamental aims which, as lawyers 
and citizens of the Western world, we 
must ever pursue. We may approach 
our journey’s end by different roads. 
Your systems, your methods, have been 
evolved through generations of trial 
and error to aid you on your way. 


Similarly with us. We salute the names 
of our great legal figures of the past 
with gratitude—shared I know by 
many of you here—for the illumina- 
tion they have shed for us in our con- 
stant search for truth and justice. 
And, Mr. President, it is a constant 
struggle. On that field the fight is never 
o’er—the battle never done. 





It is not 
with feelings of self-complacency or 
self-righteousness that we have seen 
the light of freedom dimmed, if not 
wholly extinguished, in lands distant, 
and less distant, from our own. Not 
for us the spurious comfort of safe 
seats round the arena in which the very 
spirit of freedom is slowly strangled by 
false and insidious doctrines. For, as 
lawyers, we know only too well for 
whom the bell tolls. From our profes- 
sional knowledge and experience as 
lawyers we know the danger signals. 
Are we not in bounden duty to warn 
and counsel our fellow citizens? There- 
fore it seems to us, your guests present 
in this historic place today, that we 
stand with you as allies, partners, 
friends, in common endeavour, bound 
together in a common approach to the 
fundamental problems of civilization 
on this planet—the care of the human 
spirit, the preservation of its freedom. 

Let me quote one of our great Vic- 
torian Prime Ministers, Benjamin Dis- 
raeli, 


The spiritual nature of man is stronger 
than codes or constitutions. No gov- 
ernment can endure which does not 
recognise that for its foundation and 
no legislation can last which does not 
flow from that foundation. 


May I assure you of this, Mr. Presi- 
dent. What we can do in our power to 
help you, to co-operate with you, we 
will do to the utmost. We have no 
doubt of your approach to these prob- 
lems. And our knowledge of that 
strengthens enormously our firm re- 
solve to carry on the fight. Our great- 
est living Englishman, Sir Winston 
Churchill, has expressed our thoughts 
in language for which the articulate 
and inarticulate among us are equally 
grateful. I deem it the greatest honor 
of my life that he originally recom- 
mended me for the five offices of state 


I have held. He said: 


For the second time in the present 
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century the British Empire and the 
United States have stood together fac- 
ing the perils of war on the largest 
scale known among men, and since the 
cannons have ceased to fire and the 
bombs to burst we have become more 
conscious of our common duty to the 
human race. Language, law, and the 
processes by which we have come into 
being, already afforded a unique foun- 
dation for drawing together and por- 
traying a concerted task. I thought 
when I began (to write my book) that 
such a unity might well notably influ- 
ence the destiny of the world. Certainly 
I do not feel that the need for this has 
diminished in any way in the twenty 
years th’ ‘ave passed. . . There is a 
growing ing that the English-speak- 
ing peoples might point a finger show- 
ing the way if things went right, and 
could of course defend themselves, so 
far as any of us have the power, if 
things went wrong. 


Mr, President, in the days now 
ahead of us at this great conference, I 
predict that we shall indeed be drawing 
closer together, in mind and in spirit. 
As your guests, we are about to enjoy 
many new and stimulating experiences. 
As our hosts, you will, | am sure, not 
be misled if the traditionally reticent 
Britisher is struck dumb by the mag- 
nificence of your arrangements for our 
instruction and entertainment. 

Mr. President, we are glad and 
proud to be here. We deeply appreciate 
the honor done to us all by this great- 
hearted and significant invitation. 


Sir Reginald Manningham- 
Buller, Attorney General of 
England 

I am very glad to have the oppor- 
tunity on this great occasion of express- 
ing on behalf of the Bar of England 
and Wales and on my own behalf our 
deep appreciation of all the kind things 
that have been said today. 

I am glad so many members of the 
English Bar have been able to accept 
the invitation of the American Bar 
Association to this great gathering. 
Those of us who are here are the 
fortunate ones and I do not doubt that 
those who for one reason or another 
were unable to accept, envy us our 
good fortune. 

We look forward not only to enjoy- 
ing your hospitality—and those of us 
who have been your guests on other 
occasions know how wonderful that is 
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—but also to the opportunity you have 
given us to learn something during the 
coming week about the American legal 
system and about your legal problems. 
My only fear is that we may be over- 
whelmed by your hospitality. 

I cannot say how much we enjoyed 
your visit to us in 1957. It is still 
remembered with fond affection and 
we look forward to renewing the many 
friendships formed then and to making 
many new friends. That was, I believe, 
the greatest invasion of American law- 
yers that has ever taken place. We 
welcomed it and now at your invitation 
and to our great pleasure, there is this 
unprecedented invasion of British law- 
yers into Washington, a city which, if 
my knowledge of history is at all ac- 
curate, has not always welcomed Brit- 
ish visitors. I can assure you, Mr. 
President, that we entirely lack any 
destructive capacity. 

There are, I believe, some 850 of us 
over here from the United Kingdom, 
many of us with members of our fam- 
ilies. 1 cannot tell you, Mr. President, 
how much we have all been looking 
forward to this visit. I know we shall 
have an enjoyable and memorable 
time. 

This is I think the third occasion on 
which the Bar of the United States and 
the Bar of England have met together 
in conference, and the first occasion 
on which such a meeting has taken 
place in the United States. 

I hope that in the years to come 
there will be many more such meetings. 
I am sure they can do nothing but 
good, 

After all it does not take long now- 
adays to get from America to England 
and from England to America. Brac- 
ton, that great common lawyer of the 
Middle Ages, gave as an instance of a 
contract impossible of performance, the 
promise by a man in Oxford to give 
something the same day to a man in 
London only sixty miles away. That, he 
said, was not in the nature of things. It 
was, he said, altogether impossible. I 
wonder what he would have said today 
when it is possible to get here from 
England in the course of a single day. 

I mention this, Mr. President, for as 
the years go on, the march of progress 
may make it easier still for our great 
professions to meet together and dis- 
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cuss and consider legal questions of 
mutual interest. 

With the common law our common 
heritage, we of the legal profession are 
on both sides of the Atlantic engaged, 
as the Lord Chancellor has so well 
said, in a constant search for truth and 
justice. It is and must always continue 
to be our constant endeavor to pre- 
serve individual liberty and to main- 
tain the rule of law. 

In this struggle, which does not end, 
we could not wish for stronger allies 
than the lawyers of the United States. 

Nearly two hundred years ago it was 
said of you, and here I quote 


In no country perhaps in the world 
is the law so general a study. The pro- 
fession itself is numerous and powerful 
and in most provinces it takes the 
lead. . . This study renders men acute, 
inquisitive, dexterous, prompt in at- 
tack, ready in defense, full of re- 
sources. .. They augur misgovernment 
at a distance and snuff the approach of 
tyranny in every tainted breeze. 


That was said of you by Edmund 
Burke in the House of Commons. It is, 
I venture to assert, as true today as it 
was then. 

When, Mr. President, I referred to 
the rule of law, I meant that in no 
narrow sense, We are, of course, as 
lawyers concerned to see the rule of 
law maintained and developed in our 
respective countries. 

But our joint aim should not be, and 
is not, I think, limited to that. We want 
to see regard for the rule of law in- 
creased and secured throughout the 
world. We do not seek to achieve that 
by the enlargement of the jurisdiction 
of our courts. What we do want to see 
is increasing acceptance of the rule of 
law in the international sphere, and it 
is for that that we must strive. 

Mr. President, in the heart of Eng- 
land lies the ancient home of the family 
whose name this city bears. That home 
lies in the heart of the constituency | 
have the honor to represent in Parlia- 
ment. It is a place of pilgrimage for 
British and Americans alike. It is an 
enduring symbol of Anglo-American 
friendship and it is that friendship 
which meetings such as this foster and 
enhance. 

Mr. President, I thank you and the 
American Bar Association for so kind- 











Sir Reginald Manningham-Buller 





ly inviting us here, and this conference 
will, | am sure, be long remembered 
by those of the English Bar who have 
the good fortune to be here. 


Denys Theodore Hicks, 
President of 
The Law Society 

It is now my turn to take advantage 
of this great privilege which you have 
bestowed upon me as President of The 
Law Society to express my thanks for 
the most kindly and generous words of 
welcome with which you have greeted 
the invading forces from the United 
Kingdom today. You have already 
heard distinguished and eloquent ad- 
dresses from the Lord Chancellor as 
head of the legal profession in England 
and from Her Majesty’s Attorney Gen- 
eral as head of the Bar. It is my happy 
lot this year to represent the solic- 
itors’ branch of the legal profession— 
that overworked and under-appreciated 
body of general practitioners, who con- 
stitute some nine-tenths of the legal 
profession and are daily in the closest 
contact with the people, rich and poor 
alike, throughout the 
breadth of the land. 

There are in this vast auditorium 


and 


length 


nearly one thousand solicitors and 
members of their families. But a hand- 
ful of them had the privilege of taking 
part in that earlier visit which we paid 
you in 1930. The overwhelming ma- 
jority of us have arrived in the United 
States for the first time, keen to see 
everything that you can show us of 
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your way of life and to find out for 
ourselves how faithful or unfaithful, as 
the case may be, is the picture of 
American life which has been painted 
for us on the radio, on the television, 
in the movies and in the novel. 

My wife and I are two of those who 
are here for the first time and we have 
already seen enough to make us re- 
alize what a tragedy the economic 
results of the last war have caused. | 
wonder how many American lawyers 
present realize that, except for those 
with business to transact in the United 
States, our Exchange Control Regula- 
tions have for twenty years until this 
year prohibited the ordinary man and 
woman from acquiring any dollars to 
spend in this country? This has in 
effect meant that, while you have for- 
tunately for us been able to visit Eng- 
land, you in this country have been as 
effectively behind the Iron Curtain as 
our neighbors to the north of Europe 
and Asia. Essential no doubt as this 
limitation on the acquisition of dollars 
has been because of our economic posi- 
tion, it has I am afraid rendered a 
great disservice to international under- 
standing between our two countries. 
Happily, this year when you have in- 
vited us to visit you, the curtain has 
been lifted and no doubt largely as a 
result, Mr. President, you see before 
you two or three times as many visitors 
as we thought in our most optimistic 
moments would be able to accept your 
very generous invitation. 

You have also invited to this meet- 
ing of yours representative lawyers 
from Scotland and Australia. I have 
no authority whatever to speak on be- 
half of either, and indeed for a Sas- 
sanach to attempt to express the view 
of a Scot amounts practically to lese 
majeste. Nevertheless | am confident 
that as time has not permitted them to 
be separately represented at this great 
meeting they would wish someone to 
their 
thanks for your invitation and their 


express on behalf also their 
admiration for the wonderful arrange- 
ments you have made for us. 

You have prepared for us an over- 
whelming reception. As is clear to 
everyone who has read the program 
for this great meeting, I have little 
doubt that during the next week or 
two many new and lasting friendships 


will be made. You will find us solic- 
itors, | think, very close indeed to your 
own general practitioner—the Ameri- 
can attorney-at-law. You will find many 
of us men and women who carry on 
practices both large and small, spe- 
cialists perhaps in a wide variety of 
subjects, and providing a service to 
the public in large cities and in remote 
country districts. I am _ confident, 
therefore, that you will find those 
whom I have the honor to represent 
today men and women who are well 
qualified to take back to our colleagues, 
friends and clients our vivid impres- 
sions of the warmth of your greeting, 
the depth of your friendship and the 
greatness of your country. 

We solicitors realize that we are not 
the glamorous branch of the English 
legal profession. Not for us the wig 
and gown or the press headlines of 
that brilliant cross-examination in a 
murder trial. We just do the daily 
legal work of the country, 99 per cent 
of it, happily for our clients, I may 
say, outside the courts of law. When 
we cannot keep our clients from the 
catastrophe of High Court litigation, 
we work very closely and harmoni- 
ously with our friends at the Bar; we 
admire their command of rhetoric; we 
envy them their time to study legal 
problems and we sympathize with them 
in their not having that close and 
friendly personal contact with their 
clients which those of us who practice 
as solicitors find to be perhaps the 
most rewarding part of our career in 
the public service. 

You have provided in the various 
Section meetings to be held at this 
conference a wide variety of subjects, 
many of which will raise for discussion 
problems of equal interest on both 
sides of the Atlantic. We are looking 
forward to hearing the solutions which 
you have found and perhaps to making 
our own contribution in the light of 
our own practical experiences. I be- 
lieve that by pooling our ideas, sharing 
our knowledge and jointly exploring 
our fields of activities, we may render 
valuable service to our clients. 

Before I close may I say a few words 
on a personal note. It is a particular 
pleasure for me to have been honored 
by this invitation to address you today 
and to express something of our thanks 
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for the magnificent arrangements 
which you have made for this memora- 
ble visit, because I live and practice in 
a city which for a thousand years has 
turned its eyes overseas, My office lies 
beneath the shadow of the great tower 
built in Bristol to commemorate the 
departure from the harbor quay below 
in the year 1497 of Sebastian Cabot on 
that first voyage to the shores of North 
America. We cannot safely assume that 
any of the Bristol crew of eighteen 
which manned his ship, the Matthew, 
was a lawyer, but at least that was the 
first visit of English businessmen to 
these shores. This time you cannot 
safely assume that any of the invading 
forces are businessmen, but at least 
they all claim to be lawyers and as 
such we share with you the same ideals 
of justice and of service to our clients. 
We pride ourselves on our traditional 
and sturdy independence of the state; 
we have no political ends to serve, no 
prejudices of race or religion to ob- 
scure our duty and no policies to ad- 
vance save only that of a universal rule 
of law between all men and all nations. 

This day and its successors will see, 
I do not doubt, a strengthening of the 
bonds which unite lawyers throughout 
the world and those of the English- 
speaking world in particular, and the 
inevitable improvement of our mutual 
understanding and confidence can only 
enure to the advantage not only of 
our two great countries, but of the 
world itself, 
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Highlights of the 83d Annual Meeting — 


As Seen by a Lawyer from the Grass Roots Country 


“Washington? In August? But it 
will be so hot! And the crowds!” 

The expression on my wife’s face 
suggested that I had just proposed an 
expedition to the Congo or a trip in a 
catamaran down the Ganges. 

I explained that the hotels would be 
air-conditioned, and we needed a vaca- 
tion anyhow. “Besides,” I told her, 
“We've never seen Washington, and 
the President is giving a garden party 
at the White House.” 

And so we went to Washington. 

My wife was right, of course. It was 
hot. There were crowds. There were, in 
fact, crowds of crowds. But the hotels 
were air-conditioned and so were the 
buses, as it turned out. 

I had expected an interesting meet- 
ing, with the customary panel sessions 
and workshop meetings and speeches— 
the unspectacular, but nevertheless 
highly useful exchange of ideas and 
information. I had not expected the 
pageantry and the excitement that ac- 
companied so many of the events. 

They told me that this was the larg- 
est Annual Meeting in the history of 
the American Bar Association, with 
more than 12,000 lawyers and their 
families in town. The official registra- 
tion (I asked) of American lawyers 
was 5,827 and 870 members of the 
legal profession came from England 
and the Commonwealth. 

We arrived Sunday morning. The 
meeting did not formally begin until 
Monday, but we had been told that it 
was a good idea to arrive at least a day 
early. “Some of the most interesting 
things happen on the day before the 
meeting opens” we'd been warned. 

The lobby of the hotel was already 
jammed with lawyers and their fam- 
ilies when we registered. The British 
were treating the heat with British 
stoicism, but the Americans, not so 
hardy, were complaining. 


1078 


In the registration room, I was 
handed a badge with my name on it 
and a large envelope containing a be- 
wildering assortment of programs, 
pamphlets, directions, invitations, tick- 
ets and other material which, I decided 
after a little calculation, I could read 
through in about ten days. The prob- 
lem, obviously, was how to decide 
which of these dozens of things to do 
we should choose. 


We went into the West Publishing 
Company’s hospitality room for some 
coffee while we talked the matter over. 
The British couple at the next table 
were drinking coffee too. “We like it” 
the woman explained. ““And somehow, 
your tea just doesn’t taste the way it 
does at home. Perhaps it’s the water”, 
she added tactfully. 

“But the weather’s delightful”, the 
man said, “It’s been cold and dreary 
all summer in London. This is wonder- 
ful.” 

He was serious. 
and 


It was 95 outside 
the humidity was high. One 
sweated out of doors and perspired 
politely in the air-conditioned hotels. 

We talked with the British couple. 
They were enthusiastic about what they 
had seen. They were staying in a pri- 
vate home and apparently were having 
the time of their lives. I was a little 
surprised to find that, in Washington, 
with all its public buildings and monu- 
ments, the thing that appeared to have 
fascinated them the most was a super- 
market. It was good to learn that the 
Association’s guests were obviously so 
pleased with their trip. We hoped that 
the rest felt the same. 

We decided that that afternoon was 
the best time to see the sights of Wash- 
ington and so we made a tour by air- 
conditioned bus around the town, end- 
ing at Arlington National Cemetery in 
time to see the changing of the guard 
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at the Tomb of the Unknown Soldier. 
In the evening, we went to a concert at 
the Watergate on the Potomac pre- 
sented by the Naval Academy Band. 
We saw our British friends there again 
and they told us about their trip on the 
Potomac to Mount Vernon, sponsored 
by the Virginia State Bar and the 
Virginia State Bar Association. Al- 
though we had intended to go to bed 
early, it turned out that there were 
several informal parties in various 
suites in the hotel. I had never realized 
how many old friends I’d meet so far 
from home. Naturally, we got to bed 
rather late. 

The opening session of the meeting 
was held Monday morning, but we 
skipped this on the ground that 8:30 
was too early to be up after so much 
hospitality the night before. But we 
were on hand at the Washington Monu- 
ment by ten for the Convocation of the 
Bench and Bar of the United States and 
the British Commonwealth. This turned 
out to be the beginning of a very full 
day. 

In the afternoon, there were the 
speeches of Geoffrey Lawrence and 
President Eisenhower at the Sheraton- 
Park, and I sandwiched in two Section 
meetings. In the evening, we went to 
the reception for members of the As- 
sociation and their guests on the lawn 
of the White House. We had not re- 
ceived written invitations, since this 
was supposed to be primarily a party 
for the British, but Ike himself had 
invited all Association members when 
he spoke that afternoon, and apparent- 
ly most of them accepted because there 
were dozens of lawyers and their wives 
crossing Lafayette Square about 6:45 
that evening. It was easy to identify 
them by their badges. 

It was an affair to be remembered. 
Canopies had been set up on the well- 
manicured lawn south of the White 
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House from which refreshments were 
dispensed, We marvelled at the organ- 
ized skill of the caterer who had been 
told to plan for several hundred guests, 
only to have the President increase the 
number to several thousand on a few 
hours’ notice. The Marine Band was 
there, between the South Portico and 
the fountain, playing showtunes and 
melodies from Gilbert and Sullivan. 


In spite of the size of the crowd, it 
was a quiet, relaxing party, with plenty 
of opportunity to stroll on the White 
House grounds, admire the view in the 
late afternoon sun and talk to old 
friends and make new ones.. It was like 
a party back home, and the other 
guests seemed to feel much the same, 
whether they came from Fresno or 
Nottingham, Edinburgh or Emporia. 


After the garden party, there was 
the problem whether we should go to 
the ballet performed by the National 
Ballet of Canada (which was my wife’s 
choice) or whether we should go to 
Griffith Park and watch the game be- 
tween the Senators and the Cleveland 
Indians, which was what I wanted to 
do. We compromised by taking a cab 
to the Sheraton Park to attend the 
Dinner in Honor of the Judiciary, 
sponsored by the Section of Judicial 
Administration. It was an excellent 
dinner, much better than a ballet (1 
thought) or a baseball game (my wife 
said). And so we were both pleased at 
our superior taste. 


On Tuesday morning, there was a 
golf tournament at Burning Tree Club, 
a trip to Annapolis for a tour of the 
Naval Academy, or a tour of the Cap- 
itol with luncheon on the Senate wing. 
How people decided which of these 
events to take in, I don’t know. I went 
to the Supreme Court, where 1799 
other lawyers and I were sworn in as 
members of the Supreme Court’s Bar. 
I had forgotten how impressive the 
swearing-in ceremony can be. Espe- 
cially in marble pomp like that of the 
Supreme Court Building, with eight 
justices of the nation’s highest tribunal 
looking on, the living embodiment of 
the majesty of the law. More than 


1800 lawyers were admitted to practice 
before the Court that day, the largest 
number in history, they told us. 

We had tried to get tickets for Tues- 
day evening’s performance of My Fair 
Lady when we first arrived in Washing- 
ton, but we were too late, even though a 
section of the orchestra had been re- 
served for American Bar Association 
the 
Marine Barracks where the garrison 
staged a spectacular twilight dress 
parade for our especial benefit. 


members. We went instead to 


On Wednesday morning, we saw a 
remarkable demonstration of electronic 
data processing systems applied to legal 
research. The technicalities are much 
beyond me, but it seems easy enough 
to use. For example, the guide fed a 
key word into the machine, which re- 
acted vigorously, shaking and thresh- 
ing, flashing lights on and off, and 
then, in less than a minute, we were 
handed a large sheet of paper on which 
the pertinent cases were summarized. 

From the IBM demonstration, we 
went to the Department of Justice for 
a tour of the F.B.I. 

On Wednesday afternoon, we were 
spectators in the House of Delegates, 
which was debating the Connally Res- 
ervation. I think everyone was im- 
pressed by the lawyer-like way in 
which this was conducted. The oppos- 
ing sides had worked out a plan to 
provide for full debate but within rea- 
sonable limits, somewhat like the argu- 
ment of a case on appeal. | was a little 
disappointed at the results of the voting, 
which seemed to me inconclusive (the 
final vote was very close, 114 to 107, 
with a of the 
House not voting), but one could not 
help being proud of this model of 
democratic decision-making—certainly 
an example of the best tradition of 
Anglo-American law, 


number of members 


On ‘Thursday, there was a long 
round of Section and Committee meet- 
ings, the law school alumni luncheon 
and a session of the Assembly, where 
the Connally Reservation was almost 
Late in the 
afternoon, we went to the Washington 


debated all over again. 
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Monument grounds to watch the re- 
treat review put on by the Army’s 
famous Third Infantry, the “Old 
Guard”, which had been arranged for 
the Association by Secretary of the 
Army Wilber M. Brucker. This is the 
unit that guards the Tomb of the Un- 
known Soldier at Arlington. Multiply 
the sharpness and military precision of 
the Arlington guard by 2,000 and you 
have an idea of how fine the review 
was. 

Thursday evening, of course, was set 
aside for the Annual Dinner, with Sec- 
retary of State Herter speaking at the 
Mayflower and Governor Stevenson at 
The Statler-Hilton. There had to be 
two dinners, we were informed, because 
there was no air-conditioned hall in 
Washington large enough to accom- 
modate the crowd. Since we could at- 
tend only one, I have no idea which 
was the better’dinner or the better 
speaker. I can only say that I liked 
both the food and the speaker at the 
one we attended. 

It was, we decided on our way back 
to the room at the end of the evening, 
a week we'd remember. But at the 
same time, I couldn’t help feeling a 
little guilty because there had been so 
much that I wanted to hear and see 
and do and there had been so little 
time. I attended a fair number of panel 
sessions and workshops, and I man- 
aged to hear perhaps a dozen first-rate 
speeches at Section meetings and else- 
where; I had learned as much as any- 
one could in the five days, I suppose, 
but still | had taken in only a very 
small part of the meeting. 

I mentioned how I felt to my wife. 

“Well, there’s next year” she said, 
“The meeting will be in St. Louis.” 

“St. Louis?” I said a little doubt- 
fully. “St. Louis in August? It will be 
hot!” 

“The hotels will be air-conditioned” 
she said. 

“The crowds will be huge” I said. 

“There were crowds here” she re- 
plied firmly. “Now, I think next year 
I'll take a formal for the Annual Din- 
ner. And you will have to buy a dinner 
jacket.” 
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Proceedings of the Assembly: 


Washington, D.C., August 29—September 2 


r 

i} HE ASSEMBLY of the American 
Bar Association was called to order at 
8:30 a.M. on August 29 in the Presi- 
dential Ballroom of The Statler Hilton 
in Washington. John D. Randall, of 
Cedar Rapids, lowa, the President of 
the Association for 1959-1960, was in 
the chair. 

The invocation was pronounced by 
the Reverend M. C. Stith, Executive 
Secretary of the District of Columbia 
Baptist Convention. 

The address of welcome was given 
by Col. Frederick K. Clark, the Senior 
Acting Commissioner for the District 
of Columbia, and the response was 
made by Sylvester C. Smith, Jr., of 
Newark, New Jersey, Chairman of the 
Association’s House of Delegates. 

The President then called for nomi- 
nations for candidates for Assembly 
Delegate. There are fifteen Assembly 
Delegates to the House of Delegates, 
five elected by members of the Assemb- 
ly at each Annual Meeting. They serve 
three-year terms, and voting is by 
written ballot. This year, sixteen names 
were placed in nomination for the five 
vacancies. (In the election, which was 
held on Tuesday and Wednesday, the 


winners were Robert G. Storey, Jr., of 
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The Assembly of the American Bar Association is composed of all 
members of the Association who register at an Annual Meeting. During 
the 83d Annual Meeting in Washington a month ago, the Assembly 
convened for six sessions, including the two simultaneous Annual 
Dinners. A summary of the proceedings of the Assembly is published 
in this issue in accordance with our custom. An account of the pro- 
ceedings of the House of Delegates, the Association’s governing body, 


will appear next month. 


Dallas; H. Cecil Kilpatrick, of Wash- 
ington; James J. Bierbower, of Chevy 
Chase, Maryland; William P. Dickson, 
Jr., of Norfolk, Virginia; and Thomas 
J. Boodell, of Chicago.) 

There was also an unexpired term as 
Assembly Delegate to be filled, caused 
by the resignation of Cecil E, Burney, 
of Corpus Christi, Texas. Gibson Gayle, 
Jr., of Houston, Texas, and John P. 
Bracken, of Philadelphia, were nomi- 
nated to fill this unexpired term and, 
after a standing vote, Mr. Gayle was 
declared elected. 

Resolutions were then received from 
members to be referred to the Com- 
mittee on Resolutions for recommenda- 
tion and report. Fourteen resolutions in 
all were introduced. 

The Assembly then recessed and the 
members reconvened immediately as 
members of the American Bar Associa- 
tion Endowment. 


Second Session 
The second session of the Assembly 
was held in Sheraton Hall in the 
Sheraton-Park Hotel at 2:00 pP.m., 
Monday, August 29, with President 
Randall in the chair. 
The invocation was given by the 





Most Reverend Patrick A. O’Boyle, 
Roman Catholic Archbishop of Wash- 
ington. 

The addresses of the afternoon were 
delivered by Geoffrey Lawrence, Q.C., 
Chairman of the General Council of 
the Bar of England and Wales, and by 
President Dwight D. Eisenhower. Both 
these addresses are published in this 
issue of the Journal (see pages 1095 
and 1097). 


Third Session 

The Assembly’s third session, also 
held in the Sheraton-Park Hotel, was 
called to order at 10:15 A.M. on 
Wednesday, August 31, by President 
Randall. 

The session opened with a special 
convocation of George Washington 
University, called to confer honorary 
degrees upon Viscount Kilmuir, the 
Lord High Chancellor, and President 
Randall. 

The invocation was pronounced by 
the Right Reverend William F. Creigh- 
ton, Bishop Coadjutor of the Episcopal 
Diocese of Washington. 


Dr. John W. Latimer, Marshall of 
the University, presented Dr. Oswald 
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S. Colclough, Acting President of the 
University, who conferred the honorary 
degrees of Doctor of Laws. Both of the 
candidates spoke briefly after they 
received their robes. 

Mr. Justice Clark, acting as a mem- 
ber of the National Council of the Boy 
Scouts of America, presented to the 
Association on behalf of the Scouts an 
original Norman Rockwell painting. 
The gift was made in recognition of 
the help and guidance given by the 
Association to Scouting during the fifty 
years of the Scout movement. 

The Honorable Lord Walker, Sen- 
ator of Her Majesty’s College of Justice 
and Judge of the Court of Session in 
Scotland, presented to the Association 
six volumes of law, containing the 
works of Stair, Erskine and Bell. 

T. P. McDonald, Vice Dean of the 
Faculty of Advocates, of Edinburgh, 
presented a tartan rug to Mrs. Randall, 
and James N, Dandie, President of the 
Law Society of Scotland, presented 
President Randall with a Skean-dhu (a 
Scottish dagger used for defense) and 
a penny. 

Geoffrey Lawrence, the Chairman of 
the General Council of the Bar, pre- 
sented to the Association a 250-year- 
old clock and a pair of scales made in 
1807. 

Denys Theodore Hicks, 0.B.E., T.D., 
the President of the Law Society, pre- 
sented to the Association an original 
painting by Terence Cuneo, depicting 
the scene at Guildhall in London on 
the night of July 29, 1957, the closing 
banquet of the Association’s 1957 An- 
nual Meeting in London. 

Oscar Negus, Q.C., President of the 
Law Council of Australia, delivered 
greetings to the Association from the 
profession in his country. 

The address of the morning was de- 
livered by Renault St. Laurent, Q.C., 
President of The Canadian Bar Associ- 
ation. His address will appear in a 
later issue of the Journal. 


Fourth Session 
The Assembly’s fourth session was 
held in the Presidential Ballroom of 
The Statler Hilton. 
The invocation was given by the 


Reverend Doctor Edward L. R. Elson, 


Pastor of the National Presbyterian 
Church. 

President Randall then introduced 
Senator J. William Fulbright, of Ar- 
kansas, who delivered the address of 
the afternoon. This address will appear 
in a later issue. 


Cecil E. Burney, of Corpus Christi, 
Texas, Chairman of the Section of Bar 
Activities, then presented the awards 
in the Award of Merit Competition, 
sponsored annually by the Section 
among state and local bar associations. 
This year’s winners were as follows: 

Division II-C (Local Bar Associa- 
tions with Fewer Than 100 Members) : 
Payne County Bar Association (Still- 
water, Oklahoma), first place; Frank- 
lin County Bar Association (Benton, 
Illinois), honorable mention. 

Division II-B (Local Bar Associa- 

tions of 100 to 800 Members) : Louis- 
ville Bar Association (Kentucky), first 
place; Omaha and San Diego Bar As- 
sociations, honorable mention. 
Il-A (Local Bar Associa- 
tions of More Than 800 Members) : 
Multnomah County Bar Association 
(Portland, Oregon), first place; Phila- 
delphia and Chicago Bar Associations, 
honorable mention. 


Division 


The Pima County Bar Association 
(Arizona) received a special award for 
unusual and distinctive achievement. 

Division I-B (State Bar Associations 
of Fewer Than 2,000 Members): Arz- 
kansas Bar Association, first place; 
Puerto Rico and North Carolina Bar 
Associations, honorable mention. 

Division I-A (State Bar Associations 
with More Than 2,000 Members) : The 
Missouri Bar, first place; the Florida 
Bar, honorable mention. 

James P. Economos, of Chicago, Di- 
rector of the Association’s Traffic Court 
Program, then announced awards to 
cities, counties and states showing the 
their traffic 
courts during the past year. The fol- 
lowing cities won awards: Baltimore, 


most improvement in 


Maryland; New Orleans, Louisiana; 
Denver, Colorado; Indianapolis, Indi- 
ana; Long Beach, California; Grand 
Rapids, Michigan; Oklahoma City, 
Oklahoma; Norfolk, Virginia; Wil- 
mington, Delaware; Lansing, Michi- 
gan; Evansville, Indiana; Saginaw, 


Michigan; San Jose, California; Char- 
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lotte, North Carolina; Springfield, 
Ohio; Lake Charles, Louisiana; Reno, 
Nevada; Dearborn, Michigan; Royal 
Oak, Michigan; Warren, Ohio; Euclid, 
Ohio; Bangor, Maine; Concord, New 
Hampshire; Champaign, Illinois; lowa 
City, lowa; Midland, Michigan; Great 
Falls, Montana; Appleton, Wisconsin; 
Heights, Ohio; Mitchell, 
South Dakota; Edina, Minnesota; Fos- 
Ohio; Ravenna, Ohio; South 


Milwaukee, Wisconsin. 


University 
toria, 


State awards went to Missouri and 
to Oregon. 

Dade County, Florida, received a 
county award. 

William P. Dickson, Jr., of Norfolk, 
Virginia, and Frank W. Rogers, of Ro- 
anoke, Virginia, then spoke briefly of 
their experiences in the Soviet Union 
where they went to serve as defense 
counsel at the trial of Francis Powers, 
the U-2 pilot accused by the Commu- 
nists of spying. 

The Assembly then turned to the 
report of the Resolutions Committee on 
two resolutions which had been made a 
special order of business at that time. 
The Resolutions Committee’s report 
was presented by George H. Turner, of 
Lincoln, Nebraska, the Chairman of 
the Committee. 

The two resolutions dealt with the 
Connally Reservation, a subject that 
had been discussed at great length on 
the preceding afternoon in the House 
of Delegates and probably the subject 
of greatest interest at the entire meet- 
ing. The House of Delegates, after a 
debate that lasted over two hours, had 
voted 114 to 107 to sustain the Associ- 
ation’s 1947 position advocating repeal 
of the Connally Reservation. 

The two resolutions introduced in 
the Assembly took opposite sides on the 
question. Resolution No. 3, offered by 
John St. Paul, of New Orleans, would 
have placed the Association on record 
as favoring retention of the Reserva- 
tion; Resolution No. 9, offered by 
eighteen members, reaffirmed Associ- 
ation opposition to the Reservation. 

Mr. Turner reported that the Com- 
mittee on Resolutions, after hearings, 
recommended that no action be taken 
since the matter was before the House 
of Delegates. 
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Charles S. Rhyne, of Washington, 
D.C., one of the leaders of the pro- 
repeal faction, moved in place of the 
Resolutions Committee’s recommenda- 
tion that the Assembly concur in the 
action of the House. 

Mr. Rhyne’s motion was seconded by 
Roy E. Willy, of Sioux Falls, South 
Dakota, one of the leaders in the House 
debate against repeal of the Reserva- 
tion. Mr. Willy said that his motion 
was made “without in any manner 
whatsoever consenting to or agreeing 
to any change in our heretofore ex- 
pressed views”. “We do this for the 
sole reason that we feel that, in view of 
the full debate on this subject which 
was conducted in the House yesterday, 
it is wholly unnecessary that the matter 
again be debated in the Assembly”, he 
said, 

Mr. Rhyne’s motion was put to a 
voice vote and declared carried, al- 
though several members arose and 
called for a chance to speak on the 
subject. 

President Randall then presented the 
1960 Ross Essay Prize to Sidney Schul- 
man, of Philadelphia, and Mr. Schul- 
man delivered a summary of his win- 
ning essay (the entire essay appeared 
in the September issue of the Journal). 

The Assembly then continued with 
its consideration of the rest of the re- 
port of the Committee on Resolutions, 
presented by Mr. Turner. 

Resolution No. 1 had been submitted 
by John St. Paul, Jr., of New Orleans. 
This resolution dealt with celebrating 
Constitution Day and recommended 
that the Association spend as much on 
it as it spends on Law Day. 

On Mr. Turner’s motion the As- 
sembly voted not to adopt the resolu- 
tion, 

Resolution No, 2, also submitted by 
Mr. St. Paul, urged the Association to 
petition Congress to take steps to au- 
thorize the states to prohibit Commu- 
nists from practicing law. On Mr. 
Turner’s motion, the Assembly voted 
not to adopt this resolution. 

Resolution No. 4, offered by Blanche 
L. DeWolf, of Belvidere, Illinois, de- 
manded the immediate resignation of 
Chief Justice Warren and Associate 
Justices Frankfurter, Brennan, Douglas 
and Black because of “unconstitutional, 
un-American decisions”. On Mr. Tur- 
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ner’s motion, the Assembly voted not 
to adopt this resolution, 

Resolution No. 5, offered by Dorothy 
Frooks, of New York City, recom- 
mended that qualified attorneys be 
drafted to serve as referees to ease the 
backlog of cases in the courts. On Mr. 
Turner’s motion, this resolution was 
referred to the Section of Judicial Ad- 
ministration. 

Resolutions No. 6, and 7, offered by 
Lewis Mayers, of New York City, were 
taken up together. No. 6 recom- 
mended that the Association favor an 
amendment to the Constitution provid- 
ing that, in any inquiry by any agency 
empowered to require a witness to an- 
swer questions, no Government em- 
ployee should have the right when 
appearing as a witness to refuse to 
answer on the ground of self-incrim- 
ination. Resolution No. 7 would have 
put the Association on record as favor- 
ing a constitutional amendment pro- 
viding that if any witness in any fed- 
eral judicial or administrative proceed- 
ing alleged that he feared he might 
incriminate himself, he might be di- 
rected to answer, but the answer thus 
compelled could not be introduced in 
evidence against him in any subsequent 
criminal proceeding. 

On Mr. Turner’s motion, these two 
resolutions were referred to the Com- 
mittee on Jurisprudence and Law Re- 
form. 

Resolution No. 8 was submitted by 
Eugene F. Cheeks, of Cleveland, Ohio. 
It proposed that the Association go on 
record as opposing segregation and as 
favoring federal legislation to curtail 
all circumvention of methods used to 
prolong racial segregation. On Mr. 
Turner’s motion, the Assembly voted 
not to adopt this resolution. 

Resolution No. 10, submitted by 
Sturgis Warner, of Washington, D. C., 
favored putting the Association on rec- 
ord as approving the constitutional 
amendment proposed by Congress last 
June granting representation in the 
Electoral College to the District of Co- 

lumbia. 

The Committee on Resolutions rec- 
ommended that this resolution be not 
adopted on the ground that it was not 
within the scope of the purposes of the 
Association. 

Mr. Warner declared that the matter 
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was within the scope of the purposes of 
the Association since it was a constitu. 
tional amendment now pending before 
the states. This was not a political mat. 
ter, he said, but a question of the basic 
structure of the Constitution. He then 
moved adoption of the following as a 
substitute for the Committee’s recom- 
mendation: 


The American Bar Association ap- 
proves the amendment to the Constitu- 
tion of the United States which was 
proposed by the Congress on June 16, 
1960, and thereafter submitted to the 
states, and which would grant repre- 
sentation in the Electoral College to 
the District of Columbia. 


President Randall refused to rule 
whether this substitute was within the 
scope of the purposes of the Associa- 
tion, but he did rule that a motion to 
refer the substitute to the Committee 
on Scope and Correlation would be out 
of order. 

A vote was then taken, and the sub- 
stitute was adopted 88 to 70. 

John C. Satterfield, of Yazoo City, 
Mississippi, then moved that the matter 
be referred to the Committee on Rules 
and Calendar for consideration and 
report. He called attention to Para- 
graph 5 of Section 2 of Article V of 
the Association’s By-Laws which pro- 
vides that if a question arises as to 
whether a resolution is within the 
scope of the Association, the Resolu- 
tions Committee shall report to the 
Assembly its opinion on the question, 
and that opinion shall stand as _ the 
opinion of the Chair unless an appeal 
is taken by any member, in which case 
the decision of the Assembly shall be 
by vote of the members present. 

President Randall ruled that Mr. Sat: 
terfield’s motion was out of order. 

Mr. Satterfield argued that his mo- 
tion was in order under Robert’s Rules 
of Order, and appealed from the ruling 
of the Chair. 

The Assembly voted to sustain the 
Chair 86 to 65. 

Resolution No, 11 was submitted by 
Sidney Z. Searles, of Long Island, New 
York, and Leo M. Drachsler, of New 
York City. It recommended that law- 
yers in the Armed Forces who are 
graduates of accredited law school 
and who have been admitted to prac’ 
tice for ten years, but are assigned ti 
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services other than the J.A.G., receive 
commissions. 

Mr. Turner moved that this be re- 
ferred to the Committee on Lawyers in 
the Armed Forces. 

Mr. Searles spoke in opposition. A 
similar resolution had been referred to 
committee last year, he said. The Com- 
mittee disapproved it and that was the 
end of the matter. “I want to tell my 
friends”, he said, “that the American 
Bar Association is fighting for lawyers 
all over the Armed Forces, wherever 
they may be.” 

Osmer C. Fitts, of Brattleboro, Ver- 
mont, a former Chairman of the Com- 
mittee on Lawyers in the Armed 
Forces, said that he was opposed to the 
resolution because it might create con- 
fusion and failed to recognize what the 
Lawyers in the Armed Forces Commit- 
tee has done over the years. There was 
no reason, he said, for “pinning bars 
or leaves on a man’s shoulder just be- 
cause he got by the Bar, regardless of 
his experience, regardless of his tem- 
perament, regardless of his ability to 
fit into an organization.” 

Stanley M. Doyle, of Polson, Mon- 
tana, declared that “for the lawyers of 
the American Bar Association to tell 
the Defense Department what they 
should do with their personnel is just 
as sensible as for the American Bar 
Association to endorse the efficacy—if 
there is any—of Post Toasties.” 

The Assembly then voted to refer the 
resolution to the Committee as pro- 
posed by Mr. Turner. 

Resolution No. 12, also proposed by 
Mr. Searles and Mr. Drachsler, recom- 
appropriate 
strengthen the rights of citizens to be 


mended legislation to 
adequately compensated for their prop- 
erty damaged or taken in condemna- 
tion proceedings. On Mr. Turner’s mo- 
tion, this resolution was referred to the 
Section of Real Property, Probate and 
Trust Law. 

Resolution No. 13, submitted by Mr. 
Searles, Mr. Drachsler, and Theodore 
R. Kupferman, of New York City, rec- 
ommended a study to arrive at appro- 
priate legislation, federal and _ state, 
whereby lawyers graduated from rec- 
ognized law schools and admitted to 
practice fifteen years could automati- 
cally be admitted to the Bars of all the 
states and territories. 


Mr. Turner moved that this resolu- 
tion be not adopted. 

Mr. Searles declared that there was 
no reason why a lawyer admitted to 
practice for fifteen years should have 
to take a bar examination to be ad- 
mitted to the Bar of another state. 

The Assembly voted not to adopt the 
resolution. 

Resolution No. 14, offered by Judge 
William S. Fort, of Eugene, Oregon, 
urged creation of a Special Committee 
of the Association to study the problem 
of motor accident cases. 


Mr. Turner moved that this resolu- 
tion be not adopted because the matter 
was now under consideration by ap- 
propriate committees. His motion was 
carried. 

The Assembly then turned to pro- 
posed amendments to the Constitution 
and By-Laws of the Association. The 
amendments were presented by Mr. 
Fitts, the Chairman of the Committee 
on Rules and Calendar of the House of 
Delegates. The five amendments to the 
By-Laws had already been approved by 
the House of Delegates. 


The first provided that reports to be 
considered by the House should either 
be presented first to the Board of Gov- 
ernors or be granted a waiver by the 
Rules and Calendar Committee, but 
that no waiver should be granted by 
that Committee, unless prompt action 
by the House was desirable because of 
pending legislation or because some 
other cogent reason made it important 
to consider the matter promptly. 

The second amendment forbade pub- 
lic distribution of reports of Sections 
and Committees prior to consideration 
by the House or Board of Governors. 
There was a provision excepting cus- 
tomary news distribution through the 
Association’s Public Relations Depart- 
ment. 

The third amendment was to Article 
XIII, Section 4, of the By-Laws, which 
deals with travel expenses of members 
of the The amendment 
provided that no member of an Associ- 
ation Committee 


Association. 


or Section should 
have his travel expenses paid for any- 
thing concerning their official duties, 
except that it would now permit pay- 
ment of travel expenses to a member 
called upon to speak at a meeting of a 
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Section or Committee of which he was 
not a member. 

The fourth amendment to the By- 
Laws permitted the House of Delegates 
to express its opinion on principles to 
be embodied in legislation without the 
necessity of acting upon specific legis- 
lative proposals. 

The fifth created a 
Standing Committee on Federal Legis- 
lation in place of the old Special Com- 
mittee, 


amendment 


The Assembly voted to approve these 
amendments to the By-Laws. 


The proposed amendment to the 
Constitution, which would treat the 
District of Columbia Circuit as a sep- 
arate Circuit for purposes of electing a 
member of the Board of Governors, 
had run into considerable opposition 
in the House of Delegates on the day 
before and the House had finally re- 
ferred the proposal to a Special Com- 
mittee. 


At present, the District of Columbia 
is considered as part of the Fourth 
Circuit for electing members of the 
Board of Governors. The effect of this 
amendment would be to give lawyers 
in the District of Columbia Circuit a 
permanent representative on the Board. 

Mr. Fitts moved that the Assembly 
concur in the action of the House. 

Francis W. Hill, of the District of 
Columbia, moved to add to Mr. Fitts’ 
motion a further paragraph providing 
that “it is the recommendation of this 
Assembly to give serious Consideration 
to making the same provisions with 
respect to the Fourth Circuit and the 
Circuit of the District of Columbia as 
it does with respect to the other nine 
Circuits.” 

Mr. Hill said he was not asking for 
a vote on the merits, merely for a rec- 
ommendation that the matter be given 
serious consideration by the Special 
Committee. 

There was some discussion of the 
parliamentary effect of this motion, but 
Mr. Fitts’ motion was finally adopted 
as amended by Mr. Hill. 


Fifth Session 
The fifth session of the Assembly 
consisted of the simultaneous Annual 
Dinners, which were held Thursday, 
September 1, at 7:30 P.M. 
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Proceedings of the Assembly 


The dinner in the Presidential Ball- 
room of The Statler Hilton, was pre- 
sided over by President Randall. 

The invocation was given by the 
Right Reverend Monsignor William J. 
McDonald, Rector of the Catholic Uni- 
versity of America. 

The American Bar Association Med- 
al, the highest honor within the power 
of the Association, was presented to 
William A. Schnader, of Philadelphia. 

The address of the evening was by 
former Governor Adlai E. Stevenson, 
of Chicago, and is published in full 
elsewhere in this issue (see page 1103). 

After Mr. Stevenson’s address, the 
“Gavel Awards” presentations were 
made to the media of information and 
entertainment. Awards were made to 
the Washington Post; the Pittsburgh 
Post-Gazette; the Portland Oregonian; 
the Lindsay-Schaub Newspapers, a 
group of papers in downstate Illinois; 
Station KPIX-TV, in San Francisco; 
CBS-Television and Paisano Produc- 
tions of Hollywood; Station WRC-TV, 
of Washington, D. C.; Tulane Univer- 


sity; Station WRCV in Philadelphia; 
and Station WHAS in Louisville. 

President Randall then presented 
honorary memberships in the Ameri- 
can Bar Association to James Naugh- 
ton Dandie, President of the Law 
Society of Scotland; Denys Theodore 
Hicks, President of the Law Society of 
England; Professor Frederick H. Law- 
son; and Lord Walker, Senator of Her 
Majesty’s College of Justice in Scot- 
land. 

President-Elect Whitney North Sey- 
mour, of New York City, presided over 
the dinner in the Grand Ballroom of 
the Mayflower Hotel. 

The invocation was pronounced by 
Dr. Norman Gerstenfeld, Rabbi of the 
Washington Hebrew Congregation. 

Mr. Schnader, the recipient of the 
American Bar Association Medal, was 
introduced, and honorary memberships 
in the Association were conferred upon 
Renault St. Laurent, President of The 
Canadian Bar Association and Oscar 
Negus, Chairman of the Law Council 
of Australia, 


The address of the evening by Secre- 
tary of State Herter is published in 
full elsewhere in this issue (see page 


1099). 


Sixth Session 

The sixth and final session of the 
Assembly convened at 10:05 A.M. on 
Friday, September 2, in the Presiden- 
tial Ballroom of The Statler Hilton. 

John F. X. Brown, of Far Rockaway. 
New York, attempted to get a recon- 
sideration of the Connally Reservation, 
arguing that debate had been cut off in 
the Assembly on the day before, but 
President Randall ruled him out of 
order. Mr. Brown moved that the mat- 
ter be referred to the entire member. 
ship by mail ballot, but this motion 
was also ruled out of order. 

President Randall then introduced 
the new officers and members of the 
Board of Governors and turned the 
gavel over to his successor, Whitney 
North Seymour. 

The new President spoke briefly and 
the meeting then adjourned, 
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Surprise Attack: 
Crime at Pearl Harbor and Now (Part If) 








This is the concluding portion of Judge Robinson’s discussion of 
the Convention Relative to the Opening of Hostilities, signed at The 
Hague in 1907 (the “Third Hague Convention”), and its impact upon 
the 1948 Tokyo war crimes trial. Judge Robinson was United States 
counsel and naval legal officer in charge of the Pearl Harbor phase 
and other parts of the Tokyo trial. The first portion of his article 
appeared in the September issue of the Journal, beginning at page 973. 


by James J. Robinson * Justice of the Supreme Court of the United 
Kingdom of Libya 


4 hl 

HE INTERNATIONAL Military 
Tribunal for the Far East was estab- 
lished by proclamation in January, 
1946, by General Douglas MacArthur 
as Supreme Commander for the Allied 
Powers.”" In the following month the 
General appointed to the court eleven 
judges from nominations made by the 
governments of the eleven participating 
nations and peoples.** 

Prosecution counsel and staff, with 
a total of seventy-two lawyers, likewise 
were provided at Tokyo by the eleven 
countries.°* Defense counsel consisted 
of seventy-nine Japanese lawyers and 
twenty-five experienced American de- 
fense lawyers. The latter were provided 
by the United States in response to a 
request made by the Japanese authori- 
ties to General MacArthur.*” 

The main court building was the 
former War Ministry building. It in- 
cluded parts of the former Japanese 
military academy. It was headquarters 
of Prime Minister—War Minister— 
General Tojo during the war. The 
building was near Asakusa Palace, a 
residence for royal guests which, with 
iis extensive gardens, rivalled royal 
pilaces of Europe. Nearby also were 


Meiji University, its impressive mu- 
seum and its huge modern baseball 
stadium. At the stadium, many court 
personnel, especially American and 
Japanese, attended Japanese college 
championship baseball games during 
court recesses, Situated on a high hill. 
the court building commanded from its 
roof a distant view of snow-capped 
Mount Fuji to the westward, some- 
times sharply outlined against the great 
red circle of the setting sun. To the 
eastward there was a far view of tall 
business buildings in downtown Tokyo, 
of the dome of the Diet (Parliament) 
Building, and of the Emperor’s palace 
grounds surrounded by ancient moats. 


IV 
The Trial and the Sentences 
The trial of the indictment, filed 


with the Tribunal in April, 1946, by 
the counsel representing the eleven 
countries, began on May 3, 1946, and 
ended with the completion of delivery 
of judgment and the sentencing of con- 
defendants on November 12, 
In the trial about 500 wit- 
More 


than 5,000 documents were introduced 


victed 
1948.60 


nesses testified in open court. 


October, 1960 °* 


in evidence. The transcript of the trial, 
which has not been printed, is about 
50,000 pages in length, and the total 
record with exhibits exceeds 500,000 
pages. 

In the courtroom there were many 
dramatic incidents, which need not be 
narrated here. American Marine, Navy, 
Army and civilian survivors of Japa- 
nese Navy and Army atrocities, such 
as the Wake, Palawan, and Nicollet®! 
massacres, testified about what they 
saw and heard and how they escaped 
these mass killings of their comrades. 
The evidence of these atrocity murders 
and the testimony of nationals of many 
other nations about hundreds of other 
violations of the laws of war fill many 
pages in the transcript and judgment. 
Some of the defendants chose to testify. 





56. Judgment, I.M.T.F.E., Annexes, page 16, 
Special Proclamation Establishment of I.M.T. 
FE. 


57. See Keenan and Brown, Crimes AGAINST 
INTERNATIONAL Law (1950) 28. 

58. Statistical Report of Secretary General, 
I.M.T.F.E., Tokyo, 1948. 


59. Ibid 

60. Ibid 

61. (Wake) Transcript, pages 14,911-967; 
15,046. Judgment, pages 1,133-134. (Palawan) 
Judgment, page 1,040. (Nicollet) Judgment, 
page 1,074 





Vol. 46 1085 


































Surprise Attack 


They and other defense witnesses testi- 
fied at length in reply to prosecution 
evidence. Of the defendants who testi- 
fied, former Foreign Minister Togo 
made a strong impression of integrity 
and independence of character. He 
showed rare courtroom courage when 
he testified in contradiction of Admiral 
Nagano and Admiral Shimada regard- 
ing their efforts to make the Pearl 
Harbor attack a total surprise attack, 
and their “threat” to him to keep him 
from so testifying against them at the 
trial. 

Another defendant who testified, the 
former concurrent Prime Minister, 
War Minister and Commanding Gen- 
eral Tojo, nicknamed “Razorbrain” by 
the Japanese, impressed one as the 
competent and sincere personification 
of Japanese militarism. In the days 
when the Japanese Foreign Office had 
been trying to deal with continuous 
protests by foreign nations against 
the Japanese militarist lawlessness, 
Tojo was reported to have summed up 
the situation by saying, “We [the 
Army] act; then we let the Foreign 
Office explain!” 

We lawyers at the lectern, while ad- 
dressing the bench or questioning wit- 
nesses, faced the eleven judges who 
had been appointed from the eleven 
countries whose flags were displayed 
from the high staffs that were massed 
behind the judges. In the central seat 
on the bench was the president, or 
Chief Justice, Webb of Australia. To 
the lawyer’s right, in order from the 
president, were Judges Mei, of China; 
Zaryanov, of the Soviet Union; Ber- 
nard, of France; Northcroft, of New 
Zealand: and Jaranilla, of the Philip- 
pines. To the left in order were Judges 
Cramer, of the United States; Patrick, 
of Great Britain; McDougall, of Can- 
ada; Roling, of The Netherlands: and 
Pal, of India. All were in black robes 
except the American member and the 
Soviet member; they wore their Army 
uniforms with the stars of major 
generals. 

A court is judged finally by the 
fairness, the truth and the law in the 
judgments which it hands down. 

A judgment is to a case at law what 
a peace treaty is to a war. It is the 
end, It records the contest and the 
results. It lays down the determined 
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facts. It makes changes of the past and 
present. It makes provisions for the 
future. It applies the dominant or- 
ganized public force and governing 
principles of the law specifically to 
individuals and to groups of individ- 
uals even up to nations. 

If the reader was in the courtroom 
at Tokyo on the afternoon of Novem- 
ber 12, 1948, he saw and heard the 
president of the court, Chief Justice 
Webb, of Australia, finish reading the 
judgment of the court, as described 
above, and then sentence each of the 
defendants in accordance with the judg- 
ment. The chief justice had begun 
reading the 1,200-page judgment on 
November 4. 

Facing the bench of judges and 
about forty feet across the courtroom 
were the twenty-five defendants. They 
were seated at two tiers of tables in 
their box enclosed by a low railing. 
Behind the defendants, covering much 
of the wall at the rear of the box, was 
a color chart of Pearl Harbor showing 
United States naval vessels as moored 
when attacked on December 7, 1941. 
The chart was there where I had intro- 
duced it in evidence during the trial. 
Military police of the United States 
Army were stationed in the box, at the 
entrances and elsewhere in the court- 
room. In fairness it should be men- 
tioned that the defendants conducted 
themselves throughout the trial with 
such order and dignity that they gave 
the police no difficulty whatever. In 
turn they were treated with due respect 
by prosecution counsel. There was the 
usual courtroom courtesy, with no act 
or word of personal indignity or venge- 
ance. 

Back of the visitors’ section were 
several glass-enclosed booths for the 
interpreters. The booths were in two 
tiers or levels rising well up toward 
the high ceiling. In these booths the 
interpreters were making simultaneous 
interpretations of the spoken proceed- 
ings. Each person in the courtroom 
wore an IBM telephone headset. He 
could hear the amplified original pro- 
ceedings—on this afternoon the chief 
judge reading in English—or, by turn- 
ing a switch, he could hear the inter- 
pretation in Japanese or another lan- 
guage. 

Judge Webb, delivering the judg- 


ment, read the court’s verdict in t 
case of each defendant. In the verdi | 
on Tojo, the judge read, as its cone! 


sion, these words: 


He bears major responsibility { 
Japan’s criminal attacks upon h 
neighbors. In this trial he defended 


all these attacks with hardihood, alley- 
ing . . . self-defense. [That plea} 

wholly unfounded. The Tribunal finds 
Tojo guilty on Counts 1, 27, 29, 31, 32 


and 33; and under Count 54; not 
guilty on Count 36... no finding unde: 
Count 55,82 

The guilty counts principally 


charged, as the crime, “conspiracy to 
wage aggressive war” and “waging ag- 
gressive war”. 

After a short recess, during which 
the defendants had been withdrawn 
from the courtroom as usual, each de- 
fendant was returned separately for 
sentence. To Tojo, standing for sen- 
tence in the defendant’s box across the 
courtroom, Judge Webb said, 


Accused Tojo, Hideki, on the counts 
of the indictment on which you have 
been convicted, the International Mili- 
tary Tribunal for the Far East 
tences you to death by hanging.** 


sen- 


Then Tojo, his face calm behind his 
round shell-rim glasses, bowed to the 
court with military precision, turned 
sharply and strode with the military 
police guard out through the rear door- 
way near the large wall chart of Pearl 
Harbor. For the last time he was leav- 
ing the courtroom which had once 
been part of his headquarters while he 
was military and political dictator of 
Japan. 

The 


fendants to death, sixteen to imprison- 


Tribunal sentenced seven de- 
ment for life, one to imprisonment for 
twenty years and one to imprisonment 
for seven years. The review by General 
MacArthur of the trial 
sentences, as provided by the charter 
of the did 
changes in the death sentences. The 


records and 


Tribunal, not result in 
were executed on 
23, 1948.64 With respect to 


the defendants sentenced to imprison- 


seven condemned 


Decembe 


ment, releases in due course and 


deaths have taken place since then so 


62. Judgment, page 1,207. 
63. Judgment, page 1,217. 
64. Keenan and Brown, op. cit., page 3. 
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that none of the defendants is now 
serving sentence. 
No defendant was sentenced, and 


one had been indicted, for any act 


done in lawful obedience to a superior 
x in due performance of his military, 


naval or governmental duties. For ex- 
ainple, Admiral Fukudome was not 
indicted although, as he says in a pub- 
lished article,°° he was known to have 
been second only to the deceased chief 
planner, Admiral Yamamoto, in top 
Japanese naval planning for the Pearl 
Harbor attack. 

The tribunal and its work have re- 
ceived commendation and also some 
adverse criticism.°° The comments will 
provide useful information for future 
court planners. The Soviet prosecution 
counsel Vasilyev has charged that the 
court permitted American defense 
counsel to delay the trial to an “un- 
believable” degree.®* He declares that 
the judges should have been more ac- 
tive in control of the trial and that 
they should have worked harder and 
with better organization to make the 
trial rapid as well as just. These criti- 
cisms appear to the writer not to tell 
the whole balanced story. 

The Soviet lawyer, a competent law- 
yer like his colleague Dr. Golunsky, 
in spite of his criticisms concludes that 
“the court was able to reach a correct 


decision”. He writes also: 


It is difficult to overemphasize the pre- 
ventive significance of the sentence and 
its role in exterminating aggressive 
tendencies in the social and _ political 
life of an aggressive state. People who 
have suffered from aggression await 
impatiently the sentencing of those re- 
sponsible for their sufferings.6% 


A final comment on the court and 
its work came from a group of re- 
spected and competent Japanese de- 
fense counsel. They called on me at the 
Imperial Hotel in Tokyo on a January 
morning in 1949 to say farewell. Their 
spokesman said, 

“We are grateful for the war crimes 
trial. In the first place, the trial 
brought to us our first knowledge of 
the methods of our militarists in sub- 
verting our former constitutional gov- 
ernment. We learned also about their 
a‘'rocities. Secondly, the trial showed 
us how criminal trials are conducted 
in democratic countries, We saw how 


Surprise Attack 





U. S. Army Signal Corps 


Chief Justice Sir William Webb. (top center) Australian member of 
the International Military Tribunal for the Far East and President of the 
court, reads the judgment of the court. 





hard the court made you prosecutors 
work to carry the burden of proving 
the defendants guilty. In Japan the 
defendant has had the burden to prove 
himself not guilty. This situation will 
be different under our new Constitu- 
tion and criminal code.” 

I replied that my three years of 
experience with Japanese lawyers and 
judges in the international trial and in 
Japanese courts had strengthened my 
belief that it would have been fortu- 
nate if there had been a Japanese judge 
on the International Tribunal for the 
trial. The legal result, | added, would 
no doubt have been the same, bur there 
would have been equal justice in such 
a recognition of the legal ability and of 
the judicial impartiality of Japanese 
lawyers and judges, 


The Judgment and the Law 

What is the law in the judgment 
with respect to Hague III? 

65. Fukudome, op. cit., page 3 

66. Vasilyev, Rapid Trial and Punishment of 
War Criminals (on Results of Tokyo Trials), 
Sovetskoyre Gosuparstvo 1 Pravo (Soviet State 
and Law) March, 1949, pages 40-49. 


67. Ibid. 
68. Ibid. 


October, 1960 °« 


Hague Convention III was part of 
the legal foundation of fifty of the 
fifty-five counts in the indictment. In 
forty-five of these fifty counts defend- 
ants were charged with violating 
Hague III and other treaties. Hague 
III was the only statutory part of the 
legal foundation of the remaining five 
of the fifty counts. 
mented by the common law of war. 


It was supple- 


In these five counts, one of which was 
the Pearl Harbor murder count previ- 
ously referred to, certain defendants 
were charged with killing human be- 
ings by the surprise attacks which they 
caused to be violation of 
Hague III. The killings were charged 
therefore to be criminal killings con- 
stituting murder.®® 


made in 


The court did not reject this view. 
To reject the view would have been 
in effect to nullify Hague III. The 
court decided however to base the con- 
victions of the defendants upon broad- 
er, all-inclusive counts, as in the Tojo 


69. The legal position is well presented by 
Lord Wright in New Yorx Tres, Letters to 
Editor, June 30, 1946. In the Judgment, page 
36, the Court does not show full recognition of 
the point but instead includes “initiating” war 
under “waging” war. The point is developed in 
Robinson, op. cit., note 43. 
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verdict, which charged that the defend- 
ants “waged wars of aggression”. The 
court stated in its judgment that 
The waging of such wars [of aggres- 
sion] is the major crime, since it in- 
volves untold killings, suffering and 
misery. No good purpose would be 
served by convicting any defendant of 
that major crime and also of “murder” 
eo nomine. Accordingly it is unneces- 
sary for us to express a concluded 
opinion upon the exact extent of the 
obligation imposed by Hague Conven- 
tion III of 1907. Jt undoubtedly im- 
poses the obligation of giving previous 
and explicit warning before hostilities 
are commenced...*® [Italics added. ] 
The judgment, therefore, expressly 
recognizes Hague III to be the law at 
this time, “undoubtedly” imposing the 
legal duty or legal obligation not to 
make a surprise attack. Furthermore, 
the court did not dismiss any one of 
the fifty counts that had Hague III as 
a statutory part of its legal founda- 
tion. On the contrary, the court dealt 
with these counts with full respect for 
Hague III as having legal standing 
and validity. The court, moreover, 
quotes with approval the statement in 
the Nuremberg judgment that it would 
be “unjust” not to punish those “who 
in defiance of treaties . have at- 
tacked 
warning. ..”7! 
Thirteen counts charging murder, in- 
cluding the five murder counts referred 


neighboring states without 


to above, were expressly left standing 
by the court as “unnecessary to deter- 
mine”.?? The court said that by such 
action “we do not question the validity 
of the charges”. 

The court at Tokyo, like the court 
at Nuremberg,’® based conviction 
principally on “waging aggressive 
war”. Neither court defined that of- 
fense. Neither court based the offense 
exclusively on a certain treaty or trea- 
ties. With respect to Hague III and the 
Tokyo judgment, nevertheless, Hague 
III is recognized by the judgment as 
creating and forbidding the crime of 
surprise attack which the judgment 
includes in the offense of “waging ag- 
gressive war”; and the judgment in- 
cludes killings committed in surprise 
attack in violation of Hague III as 
criminal killings—part of the “untold 
killings” involved in the offense of 
waging aggressive war.*# 

Lawyers in some instances have ex- 
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pressed regret that the Nuremberg and 
Tokyo courts did not base convictions 
on specific treaties such as Hague III, 
instead of relying broadly on the un- 
defined offense of “waging aggressive 
war. that the 
Nuremberg court violated the ex post 
facto rule.*® On the other hand, some 
writers on international law have sup- 
ported the court and have predicted a 
useful future for the offense of “waging 


Some critics assert 


aggressive war’, especially if it is codi- 
fied. Efforts to define or to codify this 
offense have not yet been successful.*® 
By contrast, Hague III, while subject 
to improvement as indicated in this 
paper, defines, forbids and as part of 
the law of war provides an individual 
penalty for surprise attack. 

Why does the judgment not include 
a direct finding of guilt of the separate 
and independent crime of surprise at- 
tack as defined and forbidden by 
Hague III? The answer is that no 
count in the indictment charged this 
separate and independent crime; and 
the court could not make a finding of 
guilt of a crime not charged. 

One of the proposed counts that 
might have been based on Hague III, 
using the words of the treaty law, 
would have charged in substance that: 


certain named defendants, Tojo, Shi- 
mada, and others, on December 7, 
1941, at Pearl Harbor; Territory of 
Hawaii, unlawfully commenced hostili- 
ties and war by Japan against the 
United States, that is, the defendants, 
by the armed forces of Japan, unlaw- 
fully bombed, shot, burned, wounded 
and killed two thousand four hundred 
and three (2403) nationals of the 
United States. named in an attached 
bill of particulars, and unlawfully 
bombed, shot, burned and wounded an 


70. Judgment, page 986. 

71. Judgment, page 26. 

72. Ibid, page 37. The statement by Fuku- 
dome, op. cit., note 19, supra, that these thirteen 
murder counts were “‘dismissed”’ by the judg- 
ment unfortunately is an exact contradiction of 
the judgment. 

73. The Court found twenty-three defendants 
guilty of waging aggressive war, twenty-two 
guilty of conspiracy to wage aggressive war, 
seven guilty of failing to uphold observance of 
the laws of war, and five guilty of ordering or 
permitting atrocities against prisoners of war. 

74. Judgment, page 986. 

75. Taft, Equal Justice Under Law; The 
Heritage of the English-Speaking Peoples and 
Their Responsibility, conference at Kenyon 
College (October, 1946) page 15. See Current, 
Secretary Stimson (1954) page 218. 

76. See Harris, op. cit., 555, 560, passim 514 
et seq. 

77. Judgment, pages 33; 987; 1,144. 

78. ‘“‘The Hague Treaty Number III is nothing 
but a bluff or simulacrum, and there is no need 
to respect such a childish treaty at the out- 
break of a war in which the fate of a nation 
is at stake.”—Japanese document introduced at 





additional one thousand one hundr 
and seventy-eight (1178) nationals 
the United States, named in an attach 
bill of particulars, and unlawful 
bombed, burned, sank and otherw 
damaged and destroyed ships, airer: 
and other property of the United Stat 
and of its nationals, as described in ; 
attached bill of particulars, without fir 
having delivered to the United States 
Government a previous, explicit, war 
ing, reasoned declaration of war, « 
an ultimatum with conditional declara 
tion of war, contrary to Hague Co: 
vention III of 1907 and 
visions of the law of war and of 
nations. 


other pro- 


Why was such a count not included 
in the indictment? One reason was the 
need for brevity. Another reason was 
an opinion of some draftsmen of the 
indictment that this charge of violat- 
ing Hague III was in fact included as 
a basic part of other counts.‘? The 
legal adequacy of Hague III alone to 
support a separate count was not ques- 
tioned by the lawyer draftsmen of the 
indictment, and as one of the drafts- 
men I proposed the inclusion of such 
a count, but I recognized the force of 
the two reasons causing exclusion, as 
stated above. The adequacy of such a 
count might be questioned principally 
by writers not taking the viewpoint of 
the criminal law.78 

Difficulties and differences regarding 
statements of law and sentences in the 
judgment existed among members of 
the court, as shown by the fact that 
three of the eleven judges filed exten- 
sive dissenting opinions. Their difficul- 
ties do not require discussion here. 
The record offers useful experience for 
organizing a system for selection of 
judges for joint courts in the future. 
trial. See Robinson, paper at The Hague (1948), 
note 43, supra, quoting other attacks on Hague 
III. The treaty has been attacked by some inter- 
national law professors and text-writers. Pro- 
fessors Holland and Westlake in 1906 aggres- 
sively opposed the original proposal and draft 
at Ghent. ANNUAIRE DE L'INsTITUT DE Droit 
INTERNATIONAL, 1906, 272, 275, 279, 283, 285, 286, 
292. Professor Renault, however, was a prin- 
cipal proponent of the treaty. For a recent 
criticism see McDougal and Feliciano, Initiation 
of Coercion: A Multi-Temporal Analysis, 52 
Amer. Jour. INTERNATIONAL Law 241 (1958) at 
page 257, note 37: “The Convention {Hague III} 
is pointless insofar as the prevention of surprise 
attacks is concerned; for the period of time 
between the communication of the declaration 
or ultimatum and the beginning of hostilities 
was left undetermined, such that even an in- 
finitesimal space of time would apparently sat- 
isfy the requirement of ‘previous warning’ ”. 
Citing Professors Hall and Westlake. But com- 
pare page 976, 977, above. The contrast between 
these general analyses and the criminal law 
analysis presented in this paper illustrates the 


difference in approach which’ this writer seeks 
to emphasize. 
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e judgment represents progress in 

development of the law against 
rprise attack. It marks progress also 
ward the organization by many na- 
ms of joint judicial methods to 
rengthen their public security and 
establish peace under law. 
The Peace Palace at The Hague 
ears an inscription, Pacis tutela apud 
udicem—The safeguarding of peace 
is in the hands of the judge. Hague 
lll, as a law designed to safeguard 
peace, may be considered, under all 
the circumstances and on the whole 
record from indictment to judgment, 
to have been in worthy judicial hands 
in the court at Tokyo. 


Vi 
The Public Interest Served by 
Hague III and the Tokyo Trial 

The Third Hague Convention of 
1907 is useful as a criminal law which 
defines and forbids the crime of sur- 
prise attack. In this treaty the govern- 
ments and peoples of forty-seven na- 
tions have united their public force in 
an alliance binding themselves not to 
make surprise attack against one an- 
other. More than fifty years have now 
passed since Russia led the other na- 
tions at Ghent and The Hague in draft- 
ing and enacting this law. 

In the course of the half-century 
forty-four of the treaty nations have 
obeyed this law. Three of the treaty 
nations, Germany, Japan and_ the 
Soviet Union, have violated this law.7® 
Kleven of the nations have been the 
victims of these violations, and eight of 
these victims have been small states. 
Three of the small state victims, Bel- 
gium, Luxembourg and Poland, have 
suffered two surprise attacks. 

Hague III today is the chief specific 
weapon of the law against surprise at- 
tack. The treaty meets the require- 
nents of sound criminal law as de- 
lared two centuries ago by Blackstone, 

principles particularly sound for an 
nternational criminal statute: 


The criminal law should be founded 
upon principles that are permanent, 
uniform and universal; and always 
conformable to the dictates of truth 
and justice, the feelings of humanity 
and the indelible rights of mankind.’® 


Although the treaty is both useful 
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Hideki Tojo, former General, Premier and War Minister, in the witness 
box testifying in his own behalf before the International Military Tribunal 


for the Far East. 





and sound, the question remains: why 
has it failed to prevent serious sur 
prise attacks? Specifically, why did 
the Japanese violate Hague III at 
Pearl Harbor? 

At the Tokyo trial the Japanese de- 
fense alleged reasons for the violation 
One reason might be called a plea of 
confession and avoidance; that they 
had tried to deliver a declaration of 
war and that the so-called “declara- 
tion” was delayed by an alleged “acci- 
dent” apparently suspected by Togo to 
have been deliberately planned.*! The 
trial brought out conclusive reasons 
for rejecting this plea, as shown above. 

Military necessity was another ex- 
cuse given by certain Japanese for dis- 
regard of the treaty.*? A plea of mili- 
tary necessity, as Hershey declares, is 
“‘a monstrous doctrine” leading to “in- 
ternational anarchy and is the nega- 
tion of law. . .”5* 

The force of circumstances was sug- 
gested as a defense. This reasoning 
was based on the premises that Japan 
was menaced by subversion by inter- 
national Communism, as shown in part 


by the Sorgé spy case; that Japan was 
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menaced internally by military and 
civil disorders and economic suffering 
resulting from the world-wide depres- 
sion of the early 1930's; that the 
political parties and constitutional gov- 
ernment were not meeting this crisis; 
that Japan’s policy in China was neces- 
sary for self-defense but that the 
United States was blocking this policy; 
and that Japan feared American naval 
expansion in the Pacific. This reason- 
ing shows a necessity that nations 
unite in an effective system of orga- 
nized justice in order to protect each 
other: first, from indirect subversion 
as well as direct aggression; second, 
from military dictators using the peo- 


ple’s economic distress to get power ;*4 

79. See notes 47 and 50. 

80. 4 Blackstone, Com™mentarres (1769) 2. 
See additional qualities of soundness as stated 
by Holmes, Tae Common Law (1881) 41, 49, 
213: the treaty deals with “instincts” and 
“demands” of the people, and with “conditions 
of things manifest to the senses’’. 

81. See Togo, op. cit., pages 198, 208-222. 

82. Fukudome, op. cit., page 1,323. 

83. Hershey, op. cit., page 234 n. 

84. Former Secretary Dulles pointed out that 
it was “the economic condition that brought 
Hitler and the Japanese war lords into power in 
the early 1930's". He suggests that serious in- 
terruption of international trade could likewise 
“precipitate World War III", unless peace is 
institutionalized ‘‘through processes of law and 
justice and enforcement thereof”. Dulles, The 
Institutionalizing of Peace, Proceepincs AMER. 
Socy. Inrernationat Law, April, 1956, page 11. 
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and third, from groundless as distin- 
guished from reasonable fears of sur- 
prise attack, The reasoning presents no 
legal defense, however, for stepping 
across the line drawn by Hague III 
and killing innocent peaceful human 
victims and making war on their na- 
tions without first having made the 
five-point declaration of war. 

In fact, a dominant reason for the 
Japanese violation of Hague III at 
Pearl Harbor may be considered to 
have been the circumstance that no 
court had ever been set up to punish 
violators of the treaty. Defendants ap- 
parently decided to take the risk that 
no court would be set up to try them if 
they should violate Hague III and 
should lose the war. Their ally Hitler 
had recently been following the same 
reasoning, as he pointed out to them.*® 
The basis of this reasoning must be 
recognized if law is to remove that 
basis. 

The people of the forty-four nations 
that have not violated Hague III may 
well ask themselves the question: Why 
did it take thirty-nine years, seventeen 
violations of Hague III by three at- 
tacking nations against eleven victim 
nations, and two world wars com- 
menced by violations of Hague III, 
before eleven nations activated the 
treaty by setting up a court? 

A further question for all the na- 
tions that are parties to the treaty is 
this: Why, during the eleven years that 
have passed since the Tokyo trial, have 
the treaty nations taken no steps to 
provide for courts and otherwise to 
strengthen Hague III and related pub- 
lic security laws? 

A great service of Hague III may 
be that it exemplifies so forcibly the 
fact that treaties and other laws, as 
Hamilton said, “are dead letters with- 
*.86 But it shows also that 
with a court the treaty can perform an 
indispensable function. 

An alternate member of the Inter- 


out courts 


national Tribunal at Nuremberg, the 
late lamented Judge John J. Parker, 
wrote just before his death in March, 


1958, that 


...much bitter controversy would have 
been avoided and the results would 
have been more readily acceptable. 
certainly by the conquered nations, and 
possibly by the world at large, if the 
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courts which conducted the trials had 
been set up by an existing interna- 
tional institution such as the Inter- 
national Court of Justice.8* 


There are several reasons for failure 
of the nations to establish a treaty 
court system, either in the thirty-nine 
years before the Tokyo court began to 
function or in the eleven years since it 
ceased to function. One reason, espe- 
cially in the past eleven years, has been 
emergency pressures, Day-to-day emer- 
gencies and crises in international re- 
lations have interfered with the long- 
range planning necessary for strength- 
ening the law against surprise attack.*® 
Another reason has been the absence 
of any fixed responsibility for strength- 
ening or, when necessary, enforcing, 
the treaty law. 

A final reason for the neglect of 
Hague III and other public security 
laws has been the shortage of experi- 
enced personnel to do the necessary 
planning, drafting and liaison work. 
In particular, lawyers and judges of 
the United States and of other nations, 
especially those with experience in 
criminal law practice and adjudication, 
have not yet been mobilized for this 
service.*” They have not yet had op- 
portunity to assume constructive re- 
sponsibilities in this field. The people 
of the United States, as 
William E, Hocking and Editor Henry 
R. Luce respectively have pointed out, 


Professor 


have been “timorous and unenterpris- 
ing” in not using law as the “most 
effective and the most necessary means” 
for peace."” The people realize the 
necessity for using specialists and re- 
searchers in nuclear science; but they 


do not yet appear to realize the equal 


necessity for using experienced lawy: 
specialists and researchers in crimin 
law and court organization for effecti 
nuclear controls. 

What action is appropriate for en 
ing failures by the nations to strengt! 
en and to enforce Hague II1? 

The 


should be effected as a part of a pri 


improvement of the treat 

cise and comprehensive criminal la 

plan and codification. It can not bh: 
effected as merely one political detail 
in a broad general plan for world 
peace. In order to make Hague III 
and related national security treaties 
effective, they must be fitted into a 
concise and simple system of criminal 
law having the three usual and neces- 
sary parts, namely, (1) a code of of- 
fenses and of procedure, (2) an organ- 
ization for courts, and (3) a system of 
police or of other organized enforce- 
redraft of 
Hague III alone, or a single permanent 


ment?!, A modernized 
international criminal court, or minor 


amendments of the present  Inter- 
national Court of Justice would be 
inadequate.?? 

A first step, so far as the United 
States is to be 


legislation by Congress to provide for 


concerned, appears 
a national commission or an advisory 
committee or both. The legislation 
could be patterned or based in part 
upon the new law for a commission 
and advisory committee on interna- 
tional rules of judicial procedure.®* 
The well 
members or former members of the 


commission could include 
diplomatic service, of the Armed Serv- 
ices, and of the Congress, and other 
national leaders, and specialists in in- 
ternational law and organization. The 





85. Judgment, pages 1,140-1,141; 1,188. See 
Harris, op. cit., ch. 13, Alliance for Aggression, 
pages 158-171. 

86. Hamilton, THe Feperauist, No. 22 (1787). 
See also Dulles, International Law and Individ- 
uals 35 A.B.A.J. 912 (1949); and War anp 
Peace 201-204. 

87. Parker, We Must Go Forward: Law in the 
World Community, address prepared for U.N. 
League of Lawyers, March 18, 1958. Concres- 
SIONAL Recorp, April 1, 1958; 44 A.B.A.J. 641 
at 643 (1958). 

88. See Bowie, Analysis of Our Policy 
Machine, New York Times Macazine, March 9, 
1958. The writer of this paper has received 
the same explanation from numerous depend- 
able sources in two principal countries. See 
also Fenwick, The Legal Aspects of Neutralism, 
51 Amer. Jour. Int. Law 71 (January, 1957). 

89. See Luce, Our Great Hope: Peace Is the 
Work of Justice, 43 A.B.A.J. 407 (1957). 

90. See Luce, op. cit.; see also Rhyne, World 
Peace Through Law, President’s Address, and 
see White, Bernarp Barucs: Portratrt oF a Cit- 
TZEN (1950) 134, 198. 44 A.B.A.J. 937 (1958). 

91. See, for related proposals: Taft, A For- 
EIGN Po.icy ror AMERICANS, cited with approval 


by Dulles, The Challenge of Our Time: Peace 
with Justice, 39 A.B.A.J. 1063 at 1066 (Decem- 
ber, 1953): Parker, op. cit.; Dulles, The Insti- 
tutionalizing of Peace, op. cit., page 13: Roose- 
velt, Theodore, letter of November 28, 1914, 
reprinted in Noyes, Two Worips ror Memory 
(1953) 111. See also Hamilton, THe Feperatist 
No. 22 (1787); see also Scott, Jupitcrat Serrie- 
MENT OF CONTROVERSIES BETWEEN STATES OF THE 
AMERICAN UNION (1919) 2-13; 537-43. For re- 
lated suggestions see Winters, editorial, The 
Federal Judiciary—A Model for World Court 
Organization, 28 JoURNAL OF THE AMERICAN 
Jupicature Society, 67 (October, 1944). Warren, 
The Law and the Future, Fortune (November, 
1955). 

92. United Nations General Assembly by 
Resolution of December 12, 1950, established a 
committee on international criminal jurisdic- 
tion, which took extensive action. The Ameri- 
can Bar Association in 1952 and 1953 debated 
the committee’s proposed statute for a court. 
The project was not approved. See Appleman 
Mitrrary TRIBUNALS AND INTERNATIONAL CRIMES 
(1954) pages 363-372. 

93. Public Law 85-906 (85th Cong. 2d Sess. 
H.R. 4642). 
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visory committee to advise the Com- 
ssion and the Congress, could be a 
hnical committee of lawyers for re- 

irch, drafting, conference and liaison 

th American and foreign lawyers, 

ilar to the United States Supreme 
Court’s former advisory committees on 
the Federal Rules of Criminal and of 
Civil Procedure. 

The President of the United States 
has asserted objectives regarding sur- 
prise attack. His words may be used 
to summarize the usefulness of Hague 
lil and the Tokyo trial. The President, 
speaking to the press at Washington 
on August 7, 1957, said 


If you can relieve the world of the 
great fear of surprise, devastating at- 
tack, then disarmament will follow 
step by step almost automatically... 
The essential thing is to get people 
working together for a peaceful pur- 
pose, trying to solve administrative or 
technical problems; then some kind of 
confidence could be established.?4 


The “great fear of surprise . . . at- 
tack” has been based since 1941 largely 
on the surprise attack at Pearl Harbor. 
If the Pearl Harbor attackers, like all 
previous surprise attackers, had been 
permitted to escape without having 
been made to answer to the law, the 
fear of the people would again have 
been aggravated by feelings of injus- 
tice, of helplessness and of despair.”° 
By contrast, the trial and punishment 
of Japanese militarist-political leaders 
who caused that attack to be made have 
served to reduce that fear. Many people 
of many nations, moreover, by “work- 
ing together” at The Hague and at 
Tokyo have shown that joint criminal 
laws and courts can and will bring law 
and order into this heretofore lawless 
jungle area of international life. Shall 
this progress be continued ? 

On Capitol Hill in Washington, the 
United States Supreme Court Building 
bears apt witness to a principle, to a 
technique and to a warning. These 
three testimonies, by due application, 
could end the world’s fear and danger 
of nuclear surprise attack. 

The principle stands out in the letters 
ct in white marble above the columns 
a! the entrance of the building, Equal 

stice Under Law. To make this an- 
cent ideal principle effective as an 
i ternational, universal principle of 








law and justice and peace, the nations 
and peoples need to join in equal legal 
partnership: 

In drafting a brief code or penal sec- 
tions of public security treaties; 

In establishing a joint judiciary or- 
ganization for providing courts and 
possibly arbitration commissions as 
needed to interpret and to apply the 
treaties; and 

In organizing joint enforcement serv- 
ices and the common legal agencies and 
procedural devices, such as surety de- 
posits and restraining orders, to uphold 
the courts and the treaties.°© 

The technique is the next testimony 
given by the Supreme Court Building. 

From the building’s massive bronze 
entrance doors the colonnaded corridor 
leads to two large conference rooms. 
Here lawyers and judges, as advisory 
committees under the authority and the 
direction of the Court and of the Con- 
gress, have applied the technique of re- 
search-and-conference on a nation-wide 
scale in organizing more efficiently the 
administration of “equal justice under 
law”. 

By a similar technique, lawyers in 
the United States, in each participating 
nation, and in the United Nations can 
give practical leadership on a world- 
wide scale in organizing more efficiently 
the administration of Hague III and 
other public security treaty laws. 

The related technique of a court in 
action is to be seen in the nearby court- 
room of the Supreme Court. Here jus- 
tice under law is organized in a public 
agency to provide an impartial hear- 
ing, a dependable determination of 
appropriate facts and a_ responsible 
equal application of equal law. The 
international court in Tokyo, unlike 
this permanent high court of appeal, 
was an ad hoc criminal trial court. 
Nevertheless, judicial principles, ideals 
and even techniques hold much in com- 
mon in all courts of justice whatever 
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and wherever they may be. It is a 
truism that equal justice knows no 
single court nor country, no single race, 
religion, language, person, party, place 
nor time. Nor does any legal system 
have a monopoly of justice. At Tokyo, 
we lawyers of the Western nations, of 
Russia and of Japan recognized that 
the development of rival systems of 
justice may be a decisive international 
competition of the future; but that, 
with leadership, the competition might 
lead toward a composite allied legal 
order under treaty controls. 

The warning is the third and final 
testimony given by the building. In its 
halls and rooms the building displays 
Air Raid Defense notices setting forth 
the alarm siren warning for surprise 
attack. 

If and when the surprise attack warn- 
ing signal—the long wailing blasts of 
the hundreds of air raid sirens—is rais- 
ing the alarm on Capitol Hill, the Su- 
preme Court Building may be near 
nuclear dissolution into clouds and 
ashes. Many other courthouses, the lo- 
cal operating bases of organized justice 
throughout the world, may then like- 
wise be nearing nuclear dissolution. 
And this devastation would come large- 
ly because organized justice stops, but 
organized surprise attackers and their 
modern missiles do not stop, at legal- 
istic pre-atomic boundary lines separat- 
ing the nations. 

If, on the other hand, the surprise 
attack warning signal is never heard 
on Capitol Hill or elsewhere, that result 
will doubtless be due largely to lawyers 
of the United States and their lawyer 
brethren throughout the world. Law- 
yers making competent use of prece- 
dents such as Hague III and the Tokyo 
trial will have organized law and order 
not only against surprise attack but 
also for the wider rule of law demanded 
by the modern atomic and space era. 








94. President Eisenhower, statement to the 
press, Washington, August 7, 1957. THe Times 
(London, August 8, 1957) page 5, column 5. 

95. See Noyes, THe Epce or tHe Asyss (1943) 
65-70, and Two Wortps ror Memory (1953) 
111, 296; Charpentier, Ou Va La Justice? op. 
cit., 47, 56; Brierly, THe OvTLoox ror INTER- 
NATIONAL Law (1944) 50:—‘‘The defeatist policy 
is accepted in international law alone.”’ Church- 
ill wrote in 1948 that World War II would have 
been “easy to stop’ by “enforcement at any 
time till 1934 of the Disarmament Clauses” of 
the World War I peace treaty. Churchill, Tue 
Gatuertnc Storm (1948) IV, 16. 

96. The need and the present opportunity for 
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“equal legal partnership” between the older 
nations and the newer nations, in respect both 
to rights and to duties, is stressed by: Luce, 
op. cit., page 408, “Justice is the operative word 
among these new nations”; by Marsh, secretary- 
general, International Commission of Jurists, 
NewstetrTer, June, 1958, page 2, pointing out 
strong feeling in new Asian countries of neg- 
lect by the older countries in legal problems; 
and by Churchill in his Guildhall address, July 
31, 43 A.B.A.J. (October, 1957) 914, saying, 


“Justice knows no frontiers”, but “Justice can- 
not be a hit-or-miss system”, and international 
laws must be obeyed by all nations equally, 
with particular reference to nations participat- 
ing in the United Nations. 
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We English-Speaking Lawyers 

This year we have had the pleasure of sharing our An- 
nual Meeting with more than a thousand British solicitors, 
barristers and leading judges from England. We hope they 
have enjoyed our hospitality. We hope they will carry home 
as happy memories as we did in i957 when we enjoyed 


their most gracious hospitality in London. 


This reunion in Washington has been a significant event 
for us English-speaking lawyers. We stand together be- 
fore the world for an Anglo-Saxon sense of decency in 
law and international relations. Our common law heritage 
breeds in us respect for the rights of individuals. That in- 
born English passion for freedom which gave birth to 
Magna Charta in England, later produced in America what 
Sir Winston Churchill has termed “the spacious and 
splendid provisions of the American Declaration of In- 
. Still later during World War II it fostered 
the great Lease-Lend Act which helped to save England 


dependence” 


from the onslaughts of tyranny from the Continent. This 
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is a good time to reassert before the world our faith in t! 


rule of law and order. 


Newspapers show daily that these are times of cris 
We may as well accept what is the fact: there is alwa 
some crisis in life which we must meet. Our English la 
over the centuries has proved that civilization can on! 
survive when based on law and order. Howling mobs, 
whipped to a frenzy by trained professional agitators, mus\ 
prove to thinking men everywhere that no mob ever pro 
tected any man’s liberty. John Locke spoke truly when he 
said: “Where there is no law, there is no freedom.” 
Lawyers and statesmen are not blind to the foundation 
upon which civilization and our very survival today 
depend. Enduring law must be based on reason. It must 
be interpreted by impartial judges. It must be meted out 
with equal justice to all men. Law must be enforced, 
In our case it will be enforced by reasonable persuasion 
and intelligent acceptance where possible. The whole world 
must know that it must be—and will be—enforced by 


physical force when necessary. 


Winston Churchill once stated that he did “not become 
the King’s First Minister in order to preside over the 
liquidation of the British Empire”. Nor have we English- 
speaking lawyers accepted our oath of office as a prelimi- 
nary to legal suicide. We know that absolute power must 
legally be lodged somewhere. We know that Plato was not 
alone in the belief that the salvation of mankind may de- 
mand rulers claiming infallibility and having absolute 
power. Hitler, Mussolini and others have adopted that 
view. Our Anglo-American creed opposes that philosophy 
of despotism. Magna Charta, the Declaration of Rights, the 
Declaration of Independence, and our Bill of Rights, prove 
that free men will shed blood to achieve and preserve the 
great liberties enshrined in those precious documents. We 
English-speaking lawyers again will fight for, and if neces- 
sary die for those great liberties. Let there be no mistake 


about that. 


We are joint heirs of those great Anglo-Saxon spiritual 
values now happily enshrined in law, which men have 
found most precious in life. English-speaking lawyers are 
indeed brothers in Law. There exists what our great Amer- 
ican judge, Learned Hand, has aptly termed “a spiritual 
cousinage between us that will not down”. Let this cousin- 
age then stand as a shining, splendid, yet stern symbol to 
our confused world of this unbreakable bond among all 
English-speaking lawyers wherever they may reside. We 
are not the descendants of weaklings nor of cowards. Men 
who have dethroned kings do not quake at tyrants. Let 
us, as brothers in Law, again highly resolve that we shall 
protect at all costs our blood-won liberties in the unknown 
future that lies ahead. Yes, in plain and simple English, we 


shall fearlessly guard our precious heritage—at all costs! 
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Editor to Readers 








{ Letter to the Editor-in-Chief 
and His Reply 


Undoubtedly you are aware of the fact that there are in 
this country many thousands of lawyers practicing in the 
field of negligence law, in both the metropolitan and rural 
areas, who have devoted themselves to the handling of the 
cause of the injured person, so that they constitute what we 
lawyers refer to as the Plaintiff's Bar. In the main, these 
lawyers are men of character and integrity who practice 
law with dignity and honor; many of them hold executive 
positions in their local city, state and national bar associ- 
ations; great numbers of them devote much of their time to 
committee and section work in these same bar associations. 
These lawyers have earned the right to the respect of the 
people of their community and their brethren in the legal 
profession, whether those members of the legal profession 
are practitioners in the United States or in other English- 
speaking countries. 

These same lawyers, constituting the Plaintiff's Bar, who, 
by contributing in this manner to the activities of the 
various bar associations to which they belong, help to 
make possible the successful operation and work thereof, at 
least have a right to expect that such bar associations and 
the journals which they publish will endeavor to present 
to the public and to other members of the Bar a true 
image of the plaintiff's lawyer based upon fact, for with 
truth based upon fact no one can take issue. 

Those of us who practice in this field of legal endeavor 
have become accustomed, out of the realization that the 
practice of negligence law involves an adversary proceed- 
ing, to the appearance of occasional articles in lay publica- 
tions, directed to the general public, which malign the 
plaintiff's lawyer, seek to raise general conclusions and 
inferences without any real basis in fact, and, by clever 
and adroit presentation, attempt to convey to the public at 
large a distorted image of the injury lawyer and his place 
in society. Sometimes the reasons for such publications are 
self-evident. Be that as it may, it would seem that the 
Journal of the largest bar association in the United States 
should not be permitted to constitute a forum for the 
presentation of such an adversary viewpoint, based upon 
unsupported generalizations, obviously seeking to discredit 
the plaintiff's lawyer not only in the eyes of the public but 
in the eyes of his fellow practitioners both in the United 
States and England. 

It was indeed surprising and shocking to find in the 
August issue of the American Bar Association Journal an 
article published with the apparent approval of the Edi- 
torial Board of that Journal which, although purporting to 
be an academic discussion of the trial of a lawsuit in the 
United States, in effect maligns and indicts the entire 
Plaintiff's Bar of the United States. 

I have reference to an article written by Kenneth B. 
Hawkins, of Chicago, Illinois, entitled “The Trial of a 
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Lawsuit in the United States”, which undertakes, according 
to the editorial staff, to point up the differences between 
English and American practices in connection with the 
trial of suits for personal damages. In undertaking to 
distinguish between what he conceives to be the English 
and American systems the author undertakes to place the 
Plaintiff's Bar and the Defendant’s Bar in the United States 
on different ethical planes on the basis of generalized 
statements, to the effect that: 


Also the defendant lawyer is free from the stigma often 
attached to a plaintiff lawyer because of his direct. unethical 
solicitation of cases. 


and, again, when he states: 


Unlike the plaintiff lawyer, a defendant lawyer does not 
seek the job; the job seeks him. 


In comparing the English method of the selection of a 
trial lawyer, the English barrister, with what he conceives 
to be the American method of the selection of a trial 
lawyer, the author blandly states: 


In the United States an injured person is generally called 
upon immediately by several individuals, each representing 
a plaintiff's personal injury lawyer. One of the individuals 
usually persuades the injured person to sign a contingent 
fee contract to employ the lawyer he represents. The 
solicitation is more likely to succeed with persons of little 
or no legal experience. If the runner, or “ambulance 
chaser”, as he is called, represents one of the better per- 
sonal injury lawyers, a good service is rendered, but if the 
reverse is true, a great disservice is done the unfortunate 
victim. 


Obviously, the inferences sought to be made and con- 
veyed to the readers of this article are that the members of 
the Defendant’s Bar are, as a group, lawyers of character 
and integrity who do not seek to acquire law business by 
reason of their lofty idealism, but that the Plaintiff's Bar 
collectively are persons of little integrity and character 
because generally they are retained by injured persons in 
this country through the means of solicitors. This clearly 
constitutes a total indictment of the entire Plaintiff's Bar 
throughout the United States, maligns every lawyer repre- 
senting plaintiffs and conveys an image of the plaintiff's 
lawyer as a person without integrity and honor. 

Of course, there are elements in every field of legal 
practice who, by reason of the vagaries of human nature, 
on occasion so conduct themselves as to breach the codes 
and rules of ethics, but under no circumstances should the 
sporadic misconduct of a few individuals or a limited 
group of persons be used as a means of indicting a large 
faction of the legal profession for the misconduct of a few. 
The general charge made by the author is so very serious 
in its nature as to point a dagger at the ethical heart of 
one entire side of the Negligence Bar. 

To blatantly allege such a set of circumstances to be a 
general and usual all-inclusive condition, without regard to 
or respect for the integrity and honor of the great masses 
of lawyers in this country engaged in the practice of 
negligence law, is manifestly unfair and unjust. For the 
Editorial Board of the Journal to permit such an attack to 
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be made without proof founded in fact seems as unfair 
and unjust. 

Clearly, the damage has been done. Certainly there must 
be some method or means by which the wrong so done can 
be righted. Integrity and honor are not qualities peculiar 
to or existing only on the defendant’s side of the Negli- 
gence Bar. 

I am presently President of NACCA, a national bar 
association composed of lawyers practicing on the plaintiff's 
side of the Bar. For many years I have been active in my 
state and city bar associations, serving on the governing 
board, as committee chairman. section chairman and com- 
mittee member in various activities. I have also been 
active in the American Bar Association, participating in 
the work of the Insurance, Negligence and Workmen’s 
Compensation Section and its committee work. It has been 
my privilege to have been invited to appear on the program 
of that Section at Annual and Regional Meetings. 

From this experience it is my feeling that I have acquired 
a reasonably clear understanding of the obligation of the 
lawyer to the public and to the profession, and, likewise, 
the obligation of a bar association to the public and to its 
members. 

By sanctioning the publication of such an article, con- 
stituting an unfounded condemnation of the entire plain- 
tiffs side of the Negligence Bar, in effect attacking the 
integrity and honor of all lawyers representing plaintiffs, 
great numbers of whom are members of the American Bar 
Association, the Editorial Board of the Journal has broken 


Notice by the Board of Elections 


The following jurisdictions will elect 





faith with its own members, as well as those lawyers prac 
ticing in that field of endeavor. If the Editorial Board ha 
seen fit to open the pages of the Journal as a forum for the 
presentation of such views, then to right the wrong already 
done something now should and must be done by that 
Editorial Board to negate the misconceptions created, ir 
the interests of the public and the Bar. 


Leo S. KARLIN 
Chicago, Illinois 


I acknowledge receipt of your letter of August 26 re- 
garding the article by Kenneth B. Hawkins which appeared 
in the August issue of the American Bar Association 
Journal. While the Journal points out in each issue that its 
editors assume no responsibility for the opinions or facts 
in signed articles accepted for publication, it is also true 
that all articles are reviewed by members of the Board of 
Editors before acceptance, which was the case with respect 
to Mr. Hawkins’ article. Frankness compels me to state 
that in my opinion the review in this instance was not as 
careful as it should have been and that the criticisms of 
certain statements in Mr. Hawkins’ article are justified. 

Under the circumstances, I feel the Journal has a definite 
obligation to provide space for a reply to the article and I, 
therefore, invite you or such person as you may designate 
to submit such a reply for publication. 


TAPPAN GREGORY 
Editor-in-Chief 









a State Delegate for a three-year term 
beginning at the adjournment of the 
1961 Annual Meeting and ending at 
the adjournment of the 1964 Annual 
Meeting: 

Louisiana New York 


Maryland Ohio 


Arkansas 
Colorado 


Delaware Minnesota Oregon 
Georgia Nevada Rhode Island 
Idaho New Utah 

Indiana Hampshire West Virginia 


Nominating petitions for all State 
Delegates to be elected in 1961 must be 
filed with the Board of Elections not 
later than March 10, 1961. Petitions 
received too late for publication in the 
March issue of the Journal (deadline 
for receipt February 1) cannot be pub- 
lished prior to distribution of ballots, 
which will take place on or about 
March 20, 1961. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
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Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 10, 1961. 

Attention is called to Section 5, Ar- 
ticle VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file with 
the Board of Elections, constituted as 
hereinafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State Dele- 
gate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member in 
good standing. Each nominating peti- 
tion must be accompanied by a type- 
written list of the names and addresses 
of the signers in the order in which 


they appear on the petition. 


Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be a 
candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative of 
the members themselves. While more 
than the required minimum of twenty- 
five names of members in good stand- 
ing may appear on a nominating peti- 
tion, special notice is hereby given that 
no more than twenty-five names of 
signers of any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
not later than fifteen days after the 
time for filing nominating petitions ex- 
pires. 

BoarD OF ELECTIONS 
John R. Dethmers, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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in Promoting the Rule of Law 


The Role of Lawyers 





One of the outstanding events of the 83d Annual Meeting of the 
Association was the address on Monday afternoon, August 29, of Presi- 
dent Eisenhower which he delivered before the second Session of the 
Assembly at the Sheraton Park Hotel. 


by Dwight D. Eisenhower * President of the United States 


lr IS A GREAT privilege and a per- 
sonal honor to be permitted to welcome 
this body to the nation’s capital and to 
address to you a few thoughts that I 
should like to bring to your attention. 

We are, of course, flattered and com- 
plimented that such a group would 
come from abroad to meet with our 
own Bar Association and lawyers in 
studying — contemplating — common 
problems and seeking for them some 
kind of common solution. 

We are particularly complimented 
by the arrival of 700 British members 
in this conference. Our own lawyers 
have told me about the hearty welcome 
they received when they went to British 
shores a couple of years ago, but there 
is more significance to the British- 
American relationship when we are 
thinking of law and lawyers than mere 
exchange of visits in such groups as 
this. 

There were fifty-five drafters of our 
Constitution. Of those, thirty-five—or 
possibly it was thirty-four—were stu- 
dents of law and most of those thirty- 
five had studied law in Britain. In any 
event, the writers of our Constitution 
were heirs to centuries of the develop- 
nent and practice of law in Britain, 
ind when they came to the time that 
hey published that document which 
sladstone said was the most wonderful 
vork that ever came out of the mind 


and purpose of men at any single time, 
they were well aware of all of these 
developments. They were aware of 
what was then modern thinking in the 


President Eisenhower 
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development of law, and there is no 
question whatsoever that our Constitu- 


tion as we know it could not have been 
written in 1787 except for this great 
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heritage that we had obtained from the 
mother country. 

And it was probably no mere co- 
incidence that one authority says that 
in the decade of the 1780's there was a 
higher proportion of able and distin- 
guished Americans dedicated and com- 
mitted to public service than at any 
other time in our entire history. And 
from that decade we received this great 
and tremendous document. 

Now, of course, as much as we value 
our friendship with Britain and our 
close relationship with her as inheritors 
of all of these values, we seek, hope 
for, and value friends everywhere in 
the world—more especially in what 
we call the Free World. It is my con- 
viction that such friends and such re- 
lationships can be obtained and main- 
tained only under a rule of law—a law 
that can develop and maintain the re- 
lationships between nations that do- 
mestic law maintains and develops 
among individuals. 

Of course, all of us understand that 
the rule of law among nations cannot 
in any near future have behind it the 
force of national power that does ob- 
tain in every free nation of the world. 
But there is a mighty force behind it, 
and that is world opinion. World opin- 
ion is not lightly to be discarded. And 
both in the constitution of such a court 
and the observance of its decisions 
and opinions, anyone who does so 
flagrantly disregard its authority and 
be guilty of a 


restige will very 
P g y 


grievous error. 

Now it strikes me that of all people 
who should -vork for the rule of law, 
lawyers should be among the forefront. 
I cannot conceive that a good lawyer 
can think primarily and above any- 
thing else of the size of his fee or the 


success he may have in achieving a 
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good verdict for his client. He is, I 
think, above all a public servant. He 
serves our courts—in all three coun- 
tries—in order that the nation as we 
know it may prosper and be strong, 
and in that atmosphere his client like- 
wise can prosper and be confident of 
receiving justice in any quarrel with 
his fellows, whether it is civil or any 
other kind. 

So within the domestic scene we 
have lawyers observing this main pur- 
pose. I think we must extend our 
minds to the breadth of the earth, so 
that when we speak of the rule of law 
we speak of something that is com- 
parable to the kind of law we so respect 
within our own nations. 

Now, American lawyers, I am sure, 
are not always right. I know they can’t 
always be right because they have dif- 
ferences. 

By the way, there I might tell one 
little story. I had a friend who was 
just out of law school, and not having 
many other things occupying his time, 
it was his habit to go into the local 
courts, possibly hoping for a piece of 
business to come his way, but, he said, 
to learn about the practice and the 
procedure of the courts. 

Well, one day this little man was in 
under a charge of petit larceny, and 
the judge turned to him and said, “I 
am sure you know you are entitled to 
a lawyer. Do you have one?” 

No, he didn’t. 

He said, “Do you want the court to 
appoint one?” 

Yes, he thought he should. 

And he said, “Well, we have three 
available lawyers, Mr. Allen—here is 
Mr. Blair—and Mr. Kirk is not here 
right now, but there are three of them. 
Do you have any choice?” 

He looked at these two, and he said, 
“The other one.” 














Now, I am not saying that the Amer 
ican lawyers are either of the two tha 
I just spoke about, or maybe they ar 
the other one. The fact is, they az 
differing very strongly about the Ame: 
ican relationship to the World Court. 

Now, I’m not a lawyer, and so the 
don’t have to pay much attention t 
my opinion; but certainly far be it 
from me to fail to express it. 

And in expressing it, the first thing 
I want to say is this. Are we seeking 
peace with justice—which is another 
way of saying, are we seeking a world 
of law or are we seeking to find ways 
in which we can cater to our own 
views and ideas in the legal field, 
rather than to put our minds to finding 
some way of doing this? 

So while I have been criticized—and 
for 


asking for the deletion of the self- 





praised also in other instances 


judging clause in our laws, | believe 
that this is one of those things where 
we must put our minds on the rule of 
reason, not upon every kind of petty 
or important obstacle that can be 
imagined, not every kind of difficulty 
that might be in the way of a perfect 
administration of international justice: 
but we ought to put our eyes on it to 
obtain under methods and schemes 
and plans that are now obtainable, 
under the world as we know it, and 
with our eyes on the rule of reason take 
a stand that will make this accomplish- 


ment realizable. 


So I merely say—and unfortunately, 
I have a lawyer in my own family 
whom I haven’t yet converted; I mere- 
ly say to all of you: Look at the great 
objective. Look at what peace means. 
And how are we ever going to travel 
that road unless we are ready to make 
some concessions that, as I see it, can- 
not possibly hurt us? 
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firm and Enduring Friendships 


The address of Geoffrey Lawrence, Chairman of the General Council 
of the Bar of England and Wales, was originally scheduled for the 
third session of the Assembly, but when a last-minute change in the 
program became necessary, Mr. Lawrence graciously stepped into the 
breach and spoke at the second session on Monday afternoon, August 29, 


by Geoffrey Lawrence, Q.C. * Chairman of the General Council of the Bar of 


Ir IS MY privilege today to address 
this Assembly of your great Associa- 
tion as Chairman of the General Coun- 
cil of the Bar of England and Wales. | 
recall with pride and gratification that 
I was afforded a similar opportunity as 
a guest of the Association a year ago 
at the 82d meeting at Miami, when | 
occupied a somewhat less responsible 
position. I regret that you should have 
to listen to the same voice in two con- 
secutive years, but there is one differ- 
ence this year which gives me greater 
confidence and encouragement. At the 
end of the meeting last year you were 
pleased to confer upon me the distinc- 
tion of honorary membership of your 
Association, an honor which | have 
counted among my most treasured pos- 
sessions, and so | speak to you today, 
in a sense, as one of yourselves, and 
with a feeling that whatever criticism 
I may deservedly incur may be tem- 
pered by a forbearance that a stranger 
might not enjoy. 

As a member of your Association I 
have duly received copies of your bul- 
letins and the monthly Journal. Read- 
ing these, I have been able to follow 
he events of the year, to recognize the 
ichievements of my friends, and to feel 
that in a way I have been taking part 
n the work of the Association of which 

am so proud to be a member. 

But I confess that one thing has 
uzzled me. All the publications sent to 
i¢ have arrived in England with the 

gend stamped across the cover in 


large letters by the United States postal 
authorities “Second Class Matter”. 

As a lesson in modesty | suppose 
that statement may have some value. 
As a proposition of fact I have found 
it to be totally inaccurate, and I do 
not mean that for the word “second” 
there should be substituted the word 
“third”. 

I speak to you today for the Council 
of the Bar of England and Wales. The 
Scots, who have a jurisprudence of 
their own which we do not pretend to 
understand but are content to assume 
that they do, will be speaking for them- 
selves through the eloquence of Lord 
Walker. The solicitors from my coun- 
try have already spoken this morning 
through the eloquence of the distin- 
guished President of the Law Society. 

Do not ask me now what is the dif- 
ference between an English barrister 
and an English solicitor. This is not 
for an answer to that 
mysterious and riddle, 
even if I could give you a lucid and 


the moment 
complicated 


convincing explanation, which I great- 
ly doubt. The question has puzzled the 
British public itself for many genera- 
tions, and it still does. 

A little over one hundred years ago 
a well-known weekly periodical in Eng- 
land answered it by saying that the 
difference between a barrister and a 
solicitor was merely the difference be- 
tween a crocodile and an alligator. 
There is, in fact, a rather greater dif- 
ference than that, and in any case I 
will hope that the dangerous and pred- 
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atory nature of these two creatures 
makes it a somewhat unhappy analogy. 
more | wish for 
myself and all the members of the Eng- 


Before I say any 


lish Bar, for their wives, and for all 
those whom the official documents have 
comprehensively referred to as “de- 
pendents”’, to offer to your Association 
our sincere and grateful thanks for the 
abundant measure of hospitality which 
has been shown to us. 

We are each and all individually in- 
debted to private hosts on countless 
I wish now to make 
a public acknowledgment of the collec- 
tive kindness and good will which I 
could say were truly without parallel 
were it not that you and your fellow 


occasions, but 


countrymen and women have shown it 
before on so many other occasions. 

We have been touched by the mag- 
nanimous conception of this visit, and 
I know that we are all moved by the 
abounding generosity of its fulfillment. 
We thank you from our hearts for what 
you have done and are doing and will 
yet do for us while we are your guests 
at this meeting, and beyond it. 

I cannot help thinking that these 
days which we are spending with you 
at your meeting in Washington are 
significant of much more than the mu- 
tual interest and pleasure which two 
groups of barristers might well enjoy 
in the society and conversation of each 
of the other. When the project which is 
now being fulfilled by our presence 
was decided upon, none could foresee 
with any clarity the state of world 





Vol. 46 


1097 








Firm and Enduring Friendships 


Geoffrey Lawrence, Q.C. 





affairs which would provide its back- 
ground. In the event we have met to- 
gether at a moment in our history 
when, as I believe, and as I believe 
you believe, the preservation of the 
peace of the world and with it the con- 
tinuity of our Western civilization 
needs the fortification not only of a 
formal alliance but of the deepest un- 
derstanding and friendship between 
our two peoples. 

It is a time when the intangible 
sympathy of common views and com- 
mon purposes must support practical 
schemes of defense, and you have given 
us the opportunity here to make a con- 
tribution towards this understanding. 

I do not propose to burden you with 
a recital of the links of heritage and 
tradition which bind us to you. You 
and we know that we both follow what 
is fundamentally the same system of 
law. We both know that that system 
enshrines principles which are and 
must remain irremovable from our way 
of life if we are not to lose all that 
we cherish most. 

But it is not a time for the com- 
placent repetition of these principles. 
It is a time for thinking again what 
they mean and what more can be done 
to preserve them. We proclaim to the 
nations the freedom of the individual 
in the pattern of a community subject 
to the rule of law. That is the ideal 
which distinguishes our system from 
all rivals. But do not let us allow it to 
become an incantation devoid of true 
understanding. 

The world today is too much at the 
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mercy of slogans chanted by multitudes 
who do not know that they are mis- 
leading or meaningless. In our turn, 
let us take care that what we are striv- 
ing at so crushing a cost and at so 
terrifying a risk to preserve is not an 
empty formula, but a vital and living 
force which can still kindle passion 
into a flame. 

The common law is interwoven in 
the fabric of your country as it is of 
mine. When we speak to you of the 
requirements of natural justice, of the 
freedom of a man from unlawful de- 
tention, of the utter rejection of the 
idea that the individual is but a cog in 
the machine of government, be it tyran- 
nical or, indeed, beneficent, you and 
we instantly know what we are talking 
about. The ideals behind these words 
are indeed the pillars upon which the 
whole structure of a free life is sup- 
ported, 

To maintain these ideals is the espe- 
cial care of those whose profession it 
is to understand them, to give them 
utterance, and to ensure that no com- 
promise is made which is not a better 
means of securing their endurance. 

The Bars of our two countries have 
a great responsibility. To them is en- 
trusted the duty of upholding the stand- 
ards of conduct and action which not 
only measure the quality of our own 
performance but which determine 
whether the ideals of which I speak are 
a declining fabric, less and less com- 
manding the confidence of our peoples, 
or whether they are a living and grow- 
ing force inspiring them to believe in 
the necessity of their survival. 

Your Association is clearly showing 
no indifference to the problems which 
arise in our modern, centralized soci- 
ety. None of us can fail to be im- 
pressed with the unsparing work, the 
care, and thought contributed by mem- 
bers of your Association to the solution 
of these problems. A glance at the pro- 
gram of activities of the Sections of 
this meeting is enough to show that 
there is no lack of lively initiative in 
the face of contemporary legal and 
social questions, and I would pay my 
tribute on behalf of the Bar of England 
to the works of your Association to 
this end. 


This meeting is not a meeting at 
which the discussions are exercised for 


American Bar Association Journal 


the intellectual entertainment of ar 
esoteric profession. They are a con 
tribution to the life of your whole con 
munity, and if | may presume to sa) 
so, of ours also. And we in Englan 
with a growing sense of the responsi 
bilities placed upon our profession ar 
trying to do our utmost to do the same 
The Bar Council is repeatedly asked t: 
submit its views on all public questions 
of the day, and we give them anxious 
thought before we submit our views 
to those who have to make recom- 
mendations on these subjects. 

Thus the Bars of our two countries 
must take their part in the lives of our 
two peoples, and with this identity of 
purpose before them I am convinced 
that they should really understand one 
another. 

It is an easy approach to take this 
for granted. After all, we speak the 
same language—-or nearly. We enjoy 
together a literature which is the great- 
est in the modern world, and we are 
together the inheritors of the common 
law. It should be so easy. And yet it is 
inevitable that over the years differ- 
ences should grow. The more immedi- 
ately obvious of these are procedural 
in the widest sense, and it is, I think 
because they are of this kind that they 
are the greatest stumbling block to 
mutual understanding. It requires a 
deeper view to see that the foundations 
are the same. The modes may be dif- 
ferent; the ends are identical. And it is 
for this deeper understanding that we 
can and must strive. 

This meeting, indeed, at which we 
are the welcome and grateful guests is 
a supreme opportunity for the mem- 
bers of the English and the American 
Bars to achieve a relationship of trust 
and understanding; to work together 
through the daily discussion of mun- 
dane problems to the knowledge that 
they are indeed common inheritors not 
of archaic curiosities of law but of a 
living tradition of freedom and justice. 

Let us together keep that tradition 
alive so that we can meet the grave 
responsibilities which are ours at this 
moment of history, knowing, as I hope 
and believe, that not the least of our 
rewards when this meeting is over will 
be that our endeavors have ended in 
the golden charm of firm and enduring 
friendships, 
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Basic Concepts of 


United States Foreign Policy 


The Annual Dinner is the traditional highlight of an American Bar 
Association Annual Meeting. Because of the size of this year’s gather- 
ing, it was necessary to break the customary Annual Dinner into two 
sections, one presided over by the President of the Association and the 
other by the President-Elect. Both dinners were held on Thursday 
evening, September 1. The principal speaker at the Mayflower was 
Secretary of State Herter, whose address is published here. 


by Christian A. Herter * Secretary of State 


[ AM GLAD to have this opportunity 
to talk about basic concepts of United 
States’ foreign policy which are of 
concern to us all. These concepts de- 
pend on contributions which the law 
makes to a world where lawlessness too 
often occurs. 

Let me stress at the outset that | am 
talking to you this evening about the 
foreign policy of the United States— 
not of any particular administration. 


The Need for a 
Central Concept 

As lawyers you understand the need 
to relate a number of different, difficult 
and seemingly contradictory elements 
to a central concept—an over-all de- 
sign. In building toward this design of 
foreign policy we devise successive 
working arrangements to achieve pur- 
But the under- 
ying concept must remain in sight if 
ve are to maintain our perspective on 
inal goals, and have a scale for the 
neasurement of values. 


poses of the moment. 


The central goals of our policy will 
ymetimes be pursued steadily over a 
umber of years, as in the case, for 
xample, of our long-standing goal of 


expanding world trade. At other times 
a basic purpose will meet defeat in one 
form, only to recur strengthened in 
another. The defeat of the League of 
Nations did not put an end to the 
effort to strengthen world order and 
the rule of law. It only interrupted it, 
and served as the preface to the strong- 
er, more promising effort that followed, 
in the shape of the United Nations. 
Today the basic concepts of United 
States foreign policy must look toward 
even longer-range and more complex 
goals than those ci the past. There are 


three main courses of action. 


Preventing War 
First we are seeking to create world 
relationships which will not deteriorate 
into war. To this end: 
1. We maintain an 
strategic deterrent. 


invulnerable 


2. We maintain a secure and diver- 
sified capability for responding to, and 
suppressing, a wide variety of lesser 
threats to the peace. 

3. We maintain collective security 
arrangements which make clear to the 
Soviets and the Chinese Communists 
our intention to defend our allies and 
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thus diminish the chance of conflict by 
miscalculation. 

4. We seek safeguarded arms re- 
duction which will diminish the risk of 
war resulting from a continuing and 
spiralling arms race. 

This first major element in our pol- 
icy—the prevention of war—will, I am 
confident, continue to succeed if we 
persist in these lines of action. 


Making Freedom Work 

As the second major element of our 
policy, we try to reinforce those basic 
historic trends which can reshape the 
world along constructive lines. 

1. We support the efforts of newly 
independent peoples in the less devel- 
oped areas to build nations in which 
the social, political and economic as- 
pirations of free men can be fulfilled. 

In working toward this end an im- 
portant consideration is the fact that 
the rapid advaice of science and tech- 
nology now makes it necessary to ad- 
just political concepts of nationhood 
to these new technological conditions. 
I believe the officials directing our for- 
eign programs are sufficiently aware of 
these factors, particularly as they affect 
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nations in various stages of develop- 
ment, to give us reason to be hopeful. 

On the other hand it is possible that 
the Soviet Union, although an estab- 
lished industrial power with impressive 
achievements in science and education, 
could prove to be lacking in political 
adjustment to these new facts by rea- 
son of its doctrinal attachment to a 
theory which is essentially based on 
power conflict. After all, Marx, while 
trying to break the social structure of 
the period in which he lived, was neces- 
sarily a prisoner of that time as far as 
the potentialities of science and modern 
weapons are concerned. He proposed 
to reduce the clash between great pow- 
ers into a single clash of classes. But 
he was blind to the fact that the devel- 
opment of nuclear weapons and tech- 
nology would make power resolution 
of these conflicts of advantage to 
neither side. He also could not foresee 
other implications of technological ad- 
vance such as its dramatic potential 
for aid programs to satisfy demands of 
developing areas of the world. 

It is interesting, I think, to pursue 
some of the contrasts between Soviet 
and United States assistance programs 
which stem from a different approach 
to the less developed areas. In giving 
foreign aid, the Soviet Union has often 
shown itself more concerned with the 
appearance of assisting the develop- 
ment process than with genuinely as- 
sisting it. Not only would successful 
development be contrary to Communist 
doctrine, it would be contrary to Com- 
munist ambitions. It is plain that the 
Soviet Union hopes that present gov- 
ernments in the developing countries 
will sooner or later be overwhelmed by 
their problems. It believes that these 
countries cannot establish a sound eco- 
nomic base without having the full 
Communist formula applied. Soviet 
policy. therefore, does not appear to 
concern itself with how well aid proj- 
ects are geared into the country’s over- 
all economic pattern or with the ex- 
treme financial strain to the recipient 
country which loan provisions may 
ultimately impose. 

Aid from the Soviet Union often 
takes the form of financing spectacular 
projects which are of more propaganda 
than economic value. Soviet prestige, 
with the 


therefore, is less involved 
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basically much more important ques- 
tion of whether or not the recipient 
country is attempting a feasible eco- 
nomic plan, 

United States aid policy, on the con- 
trary, cannot and does not divest itself 
of the responsibility which it has for 
the larger consequences of aid pro- 
grams. What we hope to create in the 
less developed countries is a responsi- 
ble and sustained process of economic 
growth under reasonable conditions of 
internal stability. 

One of the notable successes in the 
newly independent countries has been 
achieved by the British, working with 
the people of their former dependencies 
to set up parliamentary governments, 
civil services and legal systems. It is 
extremely difficult, given the acceler- 
ated timetables for independence, to 
provide these newly emerging nations 
with the necessary stability. The work 
during the last few years in Nigeria, 
for example, shows how much time 
and effort are required to try to create 
forces for unity among regions of 
strikingly diverse economic and cul- 
tural background. 

The world is learning anew that 
much more than economic assistance is 
required from the more developed 
countries if the less developed countries 
are to stand on steady feet. 

2. In our efforts to make freedom 
work, however, we naturally support 
the trend toward a free world economy 
in which barriers to the exchange of 
goods and services are constantly being 
reduced—a world in which individual 
enterprise can flourish and become ever 
more productive. 

3. We support voluntary movements 
toward federation or integration, where 
these are manifest. I have in mind 
particularly the trend toward ever 
closer relations among the nations of 
Western Europe. 

4. We have tried to encourage any 
trend toward greater freedom within 
the Communist bloc. We aided Yugo- 
slavia, whose break with the bloc com- 
pounded the difficulties of maintaining 
monolithic Soviet control over the re- 
maining Eastern European states. We 
are helping Poland. We have sought 
through exchange programs and other 
cultural 
broaden the exposure of the Soviet 


personal and contacts to 


people to outside influences. 

These various efforts are bearing 
fruit. The less developed countries are 
setting out on the road to progress 
There is a freer world economy today 
than ten years ago. The movement to- 
ward European integration has made 
substantial progress in the last ten 
years. The Communist bloc has under- 
gone significant change since the days 
of Stalin. 

If we hold to our course, I believe 
that these trends will continue and will 
work in our favor. Basically, our pol- 
icy is running with the grain of history. 


Toward a World of Law 


As the third major element of our 
policy, we seek to move toward a 
world of law—not as a remote and 
abstract goal, but as something that 
we are beginning to accomplish now 
through tangible and specific steps. 

I returned just two days ago from 
the meetings of Foreign Ministers of 
the Organization of American States. 
That conference was an interesting and 
significant demonstration of the proc- 
ess of developing the law as it relates 
to the conduct of nations. Although the 
meeting was regional rather than 
world-wide, it made a definite contri- 
bution to standards of behavior in in- 
ternational relationships generally. 

The action taken by the Foreign 
Ministers with regard to the Dominican 
Republic, while it dealt with a specific 
violation of the code of international 
conduct, emphasized that the measures 
applied will not be lifted until that 
country has complied with the prin- 
ciples of the Declaration of Santiago, 
signed in Chile last year, which was 
concerned with the bases of democracy 
such as free elections and freedom of 
the press and civil rights. 

The action taken by the Foreign 
Ministers in the case of Cuba expressed 
their conviction that the Soviet Union 
should not export its doctrine or other- 
wise intervene in the Western Hemi- 
sphere through the gateway of Cuba. 
In this connection also the Foreign 
Ministers reiterated their belief that all 
American Republics—and this includes 
Cuba—should conform to the stand- 
ards of the Santiago Declaration. 


The purpose of the law of nations is 
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to influence the conduct of nations. By 
effective action as a regional group, 
the OAS thus contributes to the world- 
wide development of law. 

Our best long-run hope for the 
world-wide development of law is the 
United Nations, whose value has been 
dramatized anew, and reinforced, by 
recent events. As the Soviet leaders 
have attempted to use it in the past 
fifteen years the United Nations has 
been just another instrument for ex- 
tending their power; when they cannot 
control it, they seek to ignore it or to 
nullify it as an instrument of alleged 
imperialism. The United States, how- 
ever, shares a common sense of pur- 
pose with a large majority of U.N. 
members. They, like we, view the U.N. 
as a channel through which the moral 
forces of humanity find expression. 

In our efforts to enhance the work 


of the U.N.: 


1. We have supported and continue 
to support its efforts in the Congo, 
where it is an effective instrument for 
executing international decisions. The 
U.N. efforts in the Congo point up 
the central obstacle to the establish- 
ment of a world of order. The Soviet 
Union has sought to compiiczie rather 
than assist U.N. efforts to aid the Con- 
go Republic to get on its feet. The 
collapse of order is the purpose of 
Soviet policy—a collapse which is a 
condition precedent to their hoped for 
new order of Communist control. To 
the Soviets the U.N., being just an- 
other instrument of power, is not a 
forum in which the moral forces of 
humanity can become articulate. The 
recent example of how they tried to 
obstruct the operations of the U.N. 
force in the Congo I think illustrates 
the basic difference in their approach 
and ours. At one point Khrushchev 
certainly set himself up as a court of 
last resort beyond, above and outside 
the U.N. if, in his view, it failed in its 
mission in the Congo—and this even 
though the Soviet Union had voted in 
favor of the U.N. action. 


2. A realm of the law of nations 
where new ground has been plowed 
and much more remains to be plowed 
is in the field of disarmament. A part of 
the disarmament effort has taken place 
vithin the United Nations, a part be- 





yond it. I have noted that safeguarded 
arms control is essential if we are to 
continue to serve our first basic pur- 
Progress in 
both demand and 
contribute to the evolution and strength- 
ening of the body and the institutions 
of international law. Treaties will be 
required, along with the machinery for 
inspection and control. 


pose, preventing war. 
disarmament will 


If complete 
disarmament is to be achieved it must 
be accompanied by the creation of an 
international police force. This force 
could operate only within rules of law 
which are generally accepted. Disar- 
mament thus can contribute not only to 
a direct reduction of the risk of war, 
but to the experience and the institu- 
tions which will better enable mankind 
to live according to a rule of law. 


The United States has also supported 
the U.N. in a number of other efforts: 


3. We backed U.N. action in Gaza, 
Lebanon, Jordan and Laos where it 
has played a stabilizing role at the 
behest of the free world community. 


4. We support and encourage U.N. 
efforts to create stand-by peace force 
arrangements, which would permit it 
to act even more promptly and effec- 
tively in future crises, 

To this end, we will encourage other 
countries to respond at the next meet- 
ing of the General Assembly to the 
Secretary General’s continuing efforts 
to obtain national contingents for pos- 
sible service in future U.N. forces. We 
are prepared to see our assistance used 
to train and equip these earmarked 
contingents for the specialized U.N. 
types of duty. Nations which do not 
earmark forces should, we believe, ear- 
mark logistic and transport facilities. 


5. We also wish to enhance the effec- 
tiveness of the World Court. An im- 
mediate step which is open to us, as 
President Eisenhower made clear to 
you this week, is the repeal of the 
Connally Amendment which now per- 
mits the United States to avoid the 
jurisdiction of the court by a uni- 
lateral finding that any given matter 
lies within the domestic sphere of the 
United States. I wish to add my un- 
qualified endorsement to the Presi- 
dent’s words. As a world leader we are 
setting an exceedingly poor example 
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by such parochial action as the Con- 
nally Amendment. We would do well 
to recognize that the Connally Amend- 
ment works to our relative disadvan- 
tage because it is also available to, and 
used by, other countries who defend 
against us in World Court cases. 


6. We seek to bring international 
authority to bear wherever an inter- 
national vacuum exists. One recent ex- 
ample is the U. S. initiative leading to 
the Antarctica treaty which removed 
that vast continent from the area of 
disputes among nations. This treaty 
establishes a worthy precedent for the 
resolution of other international prob- 
lems. Its recent ratification by the 
Senate is indeed welcomed and comes 
as a successful climax to Herman 
Phleger’s long days of negotiation. 


7. We seek to develop international 
instruments for coping with new prob- 
lems and opportunities. As one ex- 
ample, the first international political 
benefit derived from President Eisen- 
hower’s great “atoms for peace” con- 
cept of 1953 was the establishment of 
the International Atomic Energy Agen- 
cy. This specialized agency under the 
aegis of the U.N. is now in its forma- 
tive years. It represents a small but 
highly significant step toward inter- 
nationalization of the greatest problem 
facing control of 
atomic energy whose peaceful and de- 


the nations—the 


structive aspects are technologically 
intertwined, 
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In all these ways, we are trying now 
to move toward a world of law, and 
we are succeeding. We are closer to 
that goal today. We have a stronger 
international community and more ef- 
fective international instruments today 
than we had ten years ago. 

Continued progress toward a world 
of law will require continuing vigor 
and ingenuity. The legal fraternity has 
a vital role to play if it is to supply 
full measure of that quality—reason— 
which Sir Edward Coke termed the 
“light of the law”. I hope that you will 
devote your attention to further specific 
steps that we can take to this end. 


Conclusion 

These then are the three elements of 
our basic concept: 

1. To ward off the immediate threat 
of war. 

2. To use the resulting period of 
peace to press forward along construc- 
tive lines that will strengthen the fabric 
of freedom. 

3. To cap the edifice by moving 
toward our ultimate goal of a rule of 
law, within which freedom and peace 
can securely exist. 

This three-point basic concept is one 
that commands the support of the 
American people. I would be less than 


frank, however, if I pretended that 
these goals were likely to be achieved 
in the near future. For an effective 
international community of law pre- 
supposes the existence of open soci- 
eties. Open societies might make pos- 
sible the ideal of an open world in 
which there is voluntary acceptance of 
the precepts of international conduct. 

We are still confronted with the 
problem, however, of the Communist 
view of the future of the world. This 
would probably take the form of a 
federation of Soviet states. This would 
be dominated by Moscow and would 
be more inflexibly organized than the 
Pax Romana of the ancient world in 
that it would rely on ideological con- 
formity and physical coercion—aspects 
which we regret to find so enduring a 
feature of Communist life. 

Despite these obstacles | have com- 
faith that our 
courses of action will help us meet this 


plete own resolute 
problem. I mentioned earlier that our 
policy was “running with the grain of 
history”. In principle this is quite true 
but only if—by moving forward our- 
selves—freedom is made to work and 
justice and equality of opportunity can 
be extended in tangible form to mil- 
lions now denied these benefits. This I 
believe is consistent with our country’s 
mission as Jefferson expressed it when 


he said that America’s purpose was noi 
to extend our national power but to 
spread the dominion of our national 
idea. 

We must expect the coming years to 
be full of practical problems as twenti- 
eth and twenty-first century evolutions 
toward freedom give further political 
expression to one of man’s oldest and 
most noble urges. In this period the 
rule of law, as it is developed into a 
more perfect international instrument 
—with the necessary sanctions this im- 
plies—will act as a valuable balance 
wheel—a balance wheel not counter- 
ing but providing equilibrium for the 
vast changes in course. 

This challenge I am sure will not 
disturb you. The science of law, after 
all, is more than that of reason and 
logic combined. It depends on experi- 
ence in fields as varied as all the 
pursuits of man. 

In facing this challenge the central, 
strategic concept I have outlined will 
help a united and vigorous America, 
acting in concert with its friends 
throughout the world to meet the de- 
mands of a new age. In this age there 
must be created a world order in which 
the will of individual 
pressed in force, gives way to the will 


nations, ex- 


of the international community, ex- 
pressed in law, 





President Eisenhower is greeted by Viscount Kilmuir and President 
Randall as he arrived to address the Second Session of the Assembly. 
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New Dangers and New Opportunities 


for the Western World 


The Annual Dinner of the Association this year was divided into two 
groups, one meeting in the Statler Hilton and the other in the May- 
flower. One of the speakers was to have been Vice President Nixon, but 
when he was hospitalized early in the week of the meeting, former 
Governor Adlai E. Stevenson, of Illinois, Democratic candidate for 
President in 1952 and 1956, became the featured speaker at The 
Statler Hilton. Governor Stevenson’s address is published below. 


by Adlai E. Stevenson ° of the Illinois Bar (Chicago) 


I UNDERSTAND that this is a di- 
vided dinner, that is to say that half of 
your number is listening to Mr. Herter, 
our Secretary of State, and half of you 
are about to listen to me. I was sitting 
here reflecting on what a happy thing 
it was that there isn’t equal time for 
“splinter parties”. 

You know, I was summoned here 
in great haste to substitute for the 
Vice President. Well, as a Democrat 
| have spent a good deal of my life 
trying to help people in distress. 

I couldn’t help but remember as I was 
coming down here on your emergency 
summons that famous telegram that 
some of our English friends will re- 
member from the poor bereft vicar of 
a remote Anglican church who tele- 
graphed on a Friday his Bishop to 
say, “My wife has just died. Will you 
please dispatch a substitute for the 
week end?” 

I am not quite sure whether the 
substitution is adequate in my case. 

I thought too of a letter that my 
grandfather, who was also Vice Presi- 
dent, had once upon a time from a 
friend in Wisconsin pleading with him 
to send out someone to Wisconsin to 
campaign for the Democratic ticket. He 
said, as I recall it: 


“Dear Mr. Stevenson, please try and 





send Senator Smith. If you can’t get 
him please send Senator Voorhees, and 
if you can’t get either of them, or 
someone else that is good, come your- 


self.” 


I don’t mean to impute that position 
to myself but I rather suspect that’s 
the case. 

When I heard that your program 
was short of Democrats—I found it 
somewhat more convenient to come, 
lest my British friends think that the 
American Bar Association is a one- 
party association. I came arunning. 

I thought of a wonderful tale—I 
don’t know why I am so full of them 
this evening. Maybe this is in lieu of 
a speech. A preacher in Illinois told 
me one time he had a woman in his 
congregation of no great reputation 
for virtue, and he worried about her 
a great deal. Once after a service when 
he saw her, he said, “My dear lady, 
I prayed for you for three hours last 
night”, and she said, “Well, Reverend, 
you needn’t have gone to that trouble, 
if you had just telephoned I would 
have been right over.” So, I rather 
feel a little bit as though that is the 
way I have behaved. 

At least our British guests will re- 
turn home with a new respect, I think, 
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for the virility of democratic freedom, 
political freedom in the United States. 


If | am not mistaken your deliber- 
ations commenced on Monday with 
President Eisenhower’s homey confes- 
sion that his own brother continued 
to oppose him on the Connally Reser- 
vation. On Tuesday you debated the 
subject whether the study of Commu- 
nism should be made compulsory in 
our schools when it was only a short 
while ago that teachers were expelled 
for even mentioning the word “Com- 
munism”. Now, on Thursday here you 
are met in the unfortunate absence of 
the Vice President by a Democratic 
adversary of long standing. Well, at 
least we can say that this wouldn’t 
have happened in Russia. 


I share your common hope for the 
Vice President’s early recovery. I can 
assure you that we Democrats will not 
confuse his knee with Achilles’ heel. 


It also illustrates that the level of 
campaigns is rising. Our voters are 
bewildered trying to keep up with the 
temporary lexicon so that Strontium- 
90, CBR, NASA, SEATO, OAS, ICBM, 
DEW and all of these other initials 
have some meaning. Moreover, they 
have to learn a new map of Africa 
everyday; and they also have to learn 
the difference between Lumumba and 
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Tshome between Nkrumah and Ka- 
tanga, and it’s getting awfully tough. 
It does seem to me that in these cir- 
cumstances our Vice President in the 
public interest might have contracted 
something simpler than hemolytic sta- 
phylococcus aureus. I suppose we will 
presently know it as “hemy” for short. 

If it is always a privilege to speak 
to the American Bar Association, or 
even one half of it, it is all the more 
so when members of the Bench and 
Bar of Great Britain are its honored 
guests. And it gives me great pleasure 
to greet among them some old friends, 
including the Lord Chancellor and 
Lady Kilmuir, with whom I have spent 
delightful hours in their country and 
mine, 

I suppose it is orthodox on such oc- 
casions to discuss the heritage that 
binds together the lawyers of America 
and Great Britain: the common law, 
the common language, Anglo-Saxon 
ideas of fairness, devotion to political 
freedom and individual liberty, the 
ceaseless search for truth as the basis 
for justice. And I suspect your days 
here in Washington have not passed 
without previous references to these 
venerable and unshakable topics! 

So I will spare you that; but I won’t 
spare you some words about the 
broader aspects of Anglo-American re- 
lations, as we enter the *60s—because 
there is nothing more important for us 
to talk about. 

Our long association—in war and 
peace—leading to our present alliance 
is deeper than any formal treaty. It 
transcends traditional 
tween nations who share the same in- 
terests and face the same dangers. It 
serves to strengthen our mutual con- 
viction that come what may we can 
always count on each other. And our 
alliance has survived so many trials 
and strains that we are often inclined 
to take it for granted. 


alliances  be- 


But our association must be more 
than sentimental—or military. It is a 
living thing, like democracy, that will 
wither without attention as surely as a 
plant without water. And it is a practi- 
cal thing that will atrophy without use 
as surely as a human muscle. 

That is why our relations must keep 
growing and adjusting to the realities 
of this nuclear age. That is why the 
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strength and the vitality of our com- 
mon purpose must be constantly ap- 
plied to the urgent problems of our 
times. 

But we are not alone in the storm. 
Any suggestion of exclusive Anglo- 
American understanding would weaken 
the fabric of our wider association. We 
are part of three stil! larger communi- 
ties. We are a part of the Western 
community; we are part of the com- 
munity of the free world; and we are 
part of one human family only now 
beginning to sense its common human- 
ity in the face of uncommon peril. 


“The Dark Ages 
May Return” 

For the dangers and opportunities of 
our world are unprecedented. No one 
grasped this fact more quickly—nor 
expressed it so clearly—as Sir Winston 
Churchill. Just a few months after the 
first atomic bomb was exploded, he 
said: 

“The Dark Ages may return—the 
Stone Age may return on the gleaming 
wings of science; and what might now 
shower immeasurable material bless- 
ings upon mankind, may even bring 
about its total destruction. Beware, | 
say! Time may be short.” 

The time today is fourteen years 
shorter. The number of nations possess- 
ing atomic weapons has quadrupled. 
It is likely that in twenty years, thirty 
more nations could build the bomb. 
Proliferation of these weapons seems 
inevitable and will create still greater 
instability; still greater hazard that 
some accident may touch off the holo- 
caust. 

So our generation is committed to 
two great struggles. The first summons 
us all—British and Americans, Rus- 
sians and Chinese—to find ways to de- 
feat for all time our common enemy 
—the danger of nuclear war. 

At stake is the very existence of 
human life. 

And the second great struggle is that 
of free civilization—of which we in the 
West are the bulwark—against the 
threat of Communist civilization. 

At stake is the quality of human life. 

In this second great struggle, the 
unity of purpose and action of all who 
cherish freedom will be decisive. For 
this we must have intimate understand- 
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ing and consultation of the sort that 
has so often characterized our Anglo- 
American association in the past, | 
think of the relationship of Sir Fred- 
erick Pollock and Justice Holmes. [ 
think of the friendship and mutual 
respect that linked Franklin Roosevelt 
and Winston Churchill. 

Such relationships are the reflection 
and expression of our common heritage 
and outlook. Among statesmen, they so 
transcend the forms of diplomacy that 
problems and differences tend to dis- 
appear before they can reach or disturb 
the surface of an alliance. 

We have had this kind of confident 
understanding between our two coun- 
tries on many occasions historically— 
and we will have it again despite all 
the recent provocations. 

But in the larger Western community 
to which we both belong, there are 
beneath the surface. 
They will not be quieted by ceremonial 
visits by chiefs of state or by hasty 
diplomacy in preparation for meetings 
with Mr. Khrushchev. 


The reconciliation of France and 


cross-currents 


Germany is a historic achievement of 
diplomacy. The Common 
Market is a creative effort to pass be- 
yond narrow nationalism on the road 
to economic and social well-being, and, 
finally, political union. 


post-war 


But the price is high if, by moving 
closer together, France and Germany 
move away from Britain—and if the 
six nations of the Common Market and 
the seven nations of the Free Trade 
Association divide into rival trading 
groups behind rising economic barri- 
ers. The recent hints of reconciliation 
between the common market and the 
free trade group are, therefore, very 
encouraging. 

Another subsurface problem in our 
Western community involves our joint 
military capability. The more we fall 
behind, the less chance there will be of 
successful negotiation. I have said with- 
out contradiction to Mr. Khrushchev 
that equality of strength and equality 
of risk are the starting points for any 
fruitful disarmament discussions. So 
we welcomed the declaration by the 
Minister of Defense this week that 
Britain would never shirk the burden 
of defense, and that only a policy of 
alliances built on full co-operation of 
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the members could keep the peace until 
safe disarmament is possible. 

As in all coalitions in peace time, 
many other factors and irritations con- 
spire to pull us apart when we should 
be drawing closer. While one sympa- 
thizes, for example, with France’s spe- 
cial problem in Algeria, in the eyes of 
many it compromises the clarity and 
sincerity of America’s anti-colonial at- 
titude and sentiments. 

Also the criticism on both sides of 
the Atlantic is not always healthy or 
even honest. I do not hold the United 
States blameless at all. (Indeed I have 
been pointing out our manifold mis- 
takes as I saw them for the past eight 
years. Before that, of course, we didn’t 
make any!) And I regret, for example, 
that after our mishandling of the U-2 
incident and the collapse of the summit 
meeting, Prime Minister Macmillan 
was criticized in this country for press- 
ing for the meeting in the first place. 
But I am also mindful that the United 
States has not escaped unfair criticism 
from time to time. 


Concept of ‘Fortress America” 
Is Wholly Obsolete 

And I regret, too, the recurrent anxi- 
ety in Europe that the United States 
may some day pull its forces out and 
retreat back to isolationism. Actually, 
in the age of missiles and supersonic 
flight the concept of “Fortress Amer- 
ica” is wholly obsolete. We cannot 
escape the human situation. It involves 
us all. The America of 1960 is not the 
America of 1940, And the deterrent in 
Europe today is not just a few Ameri- 
can divisions stationed in Germany, 
but rather the knowledge that attack 
means retaliation by America’s stra- 
tegic air force. 

The American response to the North 
Korean invasion was clear and immedi- 
ate. Who can suppose it would be less 
so if the vital security of Europe were 
at stake? 

I do not believe we Americans can 
ever again stand aside while aggression 
attempts to take history by force. We 
are involved permanently in mankind’s 
efforts to evolve a workable security 
system, and our concern is far too deep 
rooted to depend only upon the loca- 
tion of American soldiers. 

Let us then recognize anew the fact 


of our total interdependence. And with 
the world becoming more unsafe and 
the economic and political challenge 
from the East mounting in intensity 
and power, let us also face the fact that 
greater solidarity of the Western com- 
munity becomes ever more imperative. 
There is no such margin of strength on 
our side of the Iron Curtain that we 
can afford to split up. The pages of 
history are sprinkled with examples of 
men who thought they could play the 
role of umpire and ended up as victims. 

But with the military, economic and 
moral resources of the great democ- 
racies united for common purposes, 
there is little we can not do to advance 
peace and well-being; disunited, there 
is little we can do. 

I have suggested that an Atlantic 
Council might formulate joint policies 
for sharing our responsibilities and 
evoking the genuine partnership which 
our successes in the past—notably the 
Marshall Plan—make feasible, and 
which the greatest challenge we have 
ever known now makes necessary. 

What we need today is no longer a 
Marshall Plan but a marshaling plan— 
to marshal our resources for our com- 
mon purpose of peace and progress. A 
North Atlantic Conference could out- 
line new common policies for defense, 
disarmament, space exploration, and 
for monetary reserves, tariffs and trade 
in a larger economic sphere—and for 
a massive effort in the underdeveloped 
areas. 

A working Atlantic community 
would do more than enhance the basic 
strength of the West. It would demon- 
strate to other areas—to Latin Amer- 
ica, to Africa, to the Middle East and 
to India and Pakistan—methods by 
which political autonomy can be com- 
bined with supra-national co-operation. 

We Americans and you British stand 
at the center of this community which 
arches over the Atlantic from Europe’s 
Iron Curtain to the Canadian West and 
Alaska. We are its keystone. 

That is why divisions and threats to 
our solidarity are unthinkable. We 
must never again drift so far apart that 
communication between us breaks 
down, as it did on the eve of the Suez 
disaster. 

As we enter the fateful decade of the 
’60s one of the main tasks of our grand 
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alliance of the free will be to deal 
with the world-wide forces of anti- 
colonialism, anti-racialism, burning na- 
tionalism, and to help other countries 
build successful free societies. For the 
future balance of power in the world 
will be decided by the kinds of politi- 
cal institutions they establish and the 
rate of economic growth of the billion 
people in the less advanced areas of the 
world. 

The time for the traditional diplo- 
macy of talk is over. The time for ac- 
tion on many fronts has come. But in 
America I regret to say that I doubt if 
we are prepared to make the transition 
from “the era of foreign relations to 
the era of foreign operations” just yet. 

We have many, many illusions to 
overcome in this contented country 
where there seems to be a confident 
faith that “business as usual” will carry 
us through, and the limit of economic 
statesmanship has been to pare the 
public services and balance the budget. 
What aims are we setting ourselves? Is 
it the minimum effort to stave off Com- 
munism with no positive striving to put 
some better vision of world order in 
its place? Is it some private corner of 
comfort while the great adventure of 
humanity passes us by? 


Many Lands Are 
Returning to Chaos 

Since the war I don’t think we in the 
West have quite lifted our sights to 
the level of our new dangers and op- 
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portunities. Apocalyptic visions come 
to mind of the four horsemen riding 
once again in famine and anarchy, of 
old societies foundering and violent, 
revolutionary states and peoples emerg- 
ing from the coma of centuries. Whole 
sections of the globe are returning to 
the chaos from which Western rule 
briefly rescued them; and in chaos the 
Communists are better manipulators 
than we are. 

Perhaps at last—thanks to Cuba and 
the Congo—some of this is beginning 
to reach us, to stir our pulses and 
quicken our minds. 

But all societies, new and old, suc- 
cessful and unsuccessful, weak and 
strong—all realize that war must be 
prevented, lest all be destroyed. 
Through the United Nations and other 
procedures of international co-opera- 
tion, regional and interregional, we are 
engaged in creating the legal and polit- 
ical institutions which offer us hope 
that the volcanoes and tidal waves can 
be harnessed without catastrophe. Be- 
ginnings have been made—in the 
precedents of Korea, Suez, Hungary 
and the Congo. Legal rules and princi- 
ples have a profound effect on human 
affairs even when they are not fully 
enforced in every instance. To this 
creative process of building a new in- 
ternational law, appropriate to the 
common needs of all peace-loving peo- 
ples, we must give more enthusiastic 
leadership. 

Can’t our political inventiveness in 
some way match the horrific inventive- 
ness of our scientists? Can we tolerate 
a world in which everything changes— 
every measurement, 
every material 


every distance, 
prospect—and only 
civic life remains unchanged to founder 
in an environment for which it was 
never designed? 

We do not pursue the general wel- 
fare. We pursue our separate national 
interests and hope that the selfish good 
of the parts will add up—against the 
witness of all social history—to the 
wider good of the whole. 

We do not urgently seek a world 
under law. Primarily we seek national 
security or, in simpler terms, to stop 
the Russians. In the next decade it 
will be to stop the Chinese. In the next 
decade policies which attempt to artic- 
ulate some common purpose for a 


threatened humanity must occupy more 
of our planners’ time and much more 
of our leaders’ rhetoric. 

In short, we are trying to construct 
a civilized world for the genus man. 
We are trying to create for the whole 
human family institutions, obligations, 
decencies and traditions which will en- 
able it—with planetary suicide in sight 
—to avoid disaster and build for itself 
a saner, comelier life on earth. 

This aim may appear one of high 
generality, But so are such phrases as 
“the defense of national interests”, or 
“Lebensraum”, or “the white man’s 
burden”, or any of the other catch 
phrases with which men have gone out 
with good conscience to plunder and 
maim their neighbors. Behind the 
generality “national security” lies the 
concrete misery of a thousand wars. At 
least the aim of living as neighbors 
under a common law, with mutual sup- 
port and respect, is an ideal with less 
palp2b!; lethal consequences for the 
human race. 

And it was with relief that I learned 
of your action on the Connally Reser- 
vation. It is immensely important that 
the organized Bar has given this evi- 
dence of America’s belief in the ideal 
of a common confidence among nations 
—in themselves, in each other, and in 
the processes they are working out 
together. 

A world under law entails an end to 
the settlement of disputes by private 
violence. And this in the context of 
1960 mesns, above all, a dedicated, 
relentless, unshakable search for dis- 
armament. Nobody has improved on 
Churchill’s definition of our posture at 
the bargaining table. “We arm to par- 
ley.” And Heaven help us if we don’t! 

But equally, we aim to parley; to 
parley is the objective. Times have 
changed since diplomats could sit 
around a table and divide up the world 
for a hundred years to come. Now 
peace is not the product of a single 
conference, but rather of continuous, 
exasperating, exhausting conversation. 

As we review the position of our 
nations in 1960, we find no ground for 
facile optimism or easy confidence. 
Much can be done to restore the spirit 
and strength of the Western Alliance, 
which is at the center of the circle so 
far as our safety is concerned. Much 
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can be done to help those who need 
help, and want to be helped. And, most 
important of all, everything should be 
done to achieve with the people and 
officials of the Communist world those 
circumstances, arrangements and pro- 
cedures through which we can pursue, 
in public and in private, the dialogue 
of reasonable men, seeking to solve and 
not to exacerbate the difficulties which 
divide us. 

But there is something else we can 
do in the 60s, and perhaps it is the 
most important thing we can do. We 
can make the most of our greatest asset 
—freedom. 

From our first national statement, 
pronounced in the act of severing the 
colonial cord to England, America de- 
clared for freedom in terms so inspir- 
ing, so sublime and so inexorably 
appealing to men’s consciences that the 
old world was shaken to its founda- 
tions. Tyrannies dissolved; hope sprang 
up like a fresh breeze; movements of 
liberation mushroomed. 

And the movements are still going 
on as the great colonial powers lay 
down the burdens of empire and none 
with such grace and gallantry and 
wisdom as Great Britain. Because the 
challenge of Communism is also a 
moral one, the victory will go to the 
side that knows what it fights for and 
loves what it knows. 

Because the threat of Communism is 
moral, it cannot be answered on the 
material plane alone. Ideas cannot be 
conquered with guns—or even bread. 
Nations can’t be. saved for freedom 
just by economic aid, Their fate will 
not be decided by starving peasants 
but by restless intellectuals. A handful 
of dedicated intellectuals sparked the 
Russian revolution. And if the Com- 
munist Manifesto with its messianic 
promise had such intoxicating attrac- 
tion for the young Lenin and Trotsky, 
does it have any lesser appeal to burn- 
ing young men in India and Brazil? 

Can we match that appeal in the 
West? We can—if we try. 

Communism, unmasked, collides with 
nationalism. And national unity and 
self-determination are as much Western 
concepts as democracy and individual 
freedom. 

Liberty and the pursuit of happiness 
—rightly understood—these have not 
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been overthrown as the highest good 
of human society. The greatest foreign 
aid program in our history was not 
wheat or cotton or tanks or technicians 

it was freedom and the inspiration 
to freedom. Had Rome in its profliga- 
cy sent bread and wine to hungry 
Scythia, or clothes to the tattered Ostro- 
goths, or armaments, chewing gum and 
Roman Cola to Boeotia as an induce- 
ment to come into the Mediterranean 
Treaty Organization, it would have 
been exactly like some of the things the 
United States is doing today. But what 
Rome did not export was freedom and 
democracy. Only we in the West have 
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done that. And no one has ever im- 
proved on it. 

Lately this seems to have been neg- 
lected. The materialist drive of this 
century has far outdistanced the spirit- 
ual drive that first spun the engines of 
But let us 
remember—let us remind the world— 


the American Revolution. 


that the only real security lies in mak- 
ing the rights of life, liberty and the 
pursuit of happiness the common prop- 
erty of all men. 

Our Western peoples must speak out 
once again not with harsh threats, ugly 
epithets and rattling sabers, but with 
steady, sober, exalted respect for the 


dignity and divinity which have fil- 
tered down willy-nilly to the two-legged 
contentious and tormented creatures 
who were made in God’s image. 


Our Western peoples must speak out 
once again—loudly, clearly—for man 
and the human city. In doing so they 
can save themselves, they can save the 
doubtful—and they can save their pres- 
ent adversaries, too. They can do more: 
they can begin to realize the full 
promise of this abundant but distracted 
world. 

So, we remind ourselves as lawyers 
of our responsibilities—not only as 
guardians of society’s traditions, but 
even more as architects of the future. 





Remarks of Chief Justice J. Allan Crockett 
in Admitting New Attorneys to the Utah Bar 


On behalf of the justices of this 
court and the judges of the courts of 
this state, our sincere congratulations. 
We welcome you to the ranks of prac- 
titioners before the Bar and as lawyers 
in this state. We realize that this repre- 
sents the culmination of many years of 
time, effort and energy spent in pursuit 
of this goal. For some it undoubtedly 
represents the fulfillment of a long and 
cherished dream which has involved 
determination and sacrifice in many 
ways. We are also aware, as you are, 
that fulfillment of this dream is not 
alone for you, but for your families 
and loved ones and those interested in 
you who are here or wherever they 
may be. In all their hearts beats the 
rhythm of a song of satisfaction and 
happiness in this experience. 

It is to be borne in mind that this is 
not only a fulfillment, but more im- 
portantly, it is a promise of fine careers 
to come which may be built upon the 
foundation of the preparation you have 
undergone for service in this, what we 
indulge the hope, and have the faith to 
believe, is a great and noble profession, 
dedicated to serve mankind in the great 
ideal of justice under law. 

We bid you welcome to what may 
be termed the inner temple. It is not a 
temple made of brick or stone. It is a 


temple of the spirit. Its guiding ideal 
is the administration of justice under 
that great democratic system of law 
which is our heritage and by which we 
live in this well-ordered society. It is a 
temple wherein dwells and is nurtured 
the spirit of liberty which exists in the 
hearts of all men who have the courage 
and the will to be free. 

Let us remain aware that liberty 
cannot be regarded as a static thing. 
In the grinding moil of competitive life 
individual liberties are always being 
reached for and usurped by the grasp- 
ing and the aggressive. The cost of 
maintaining it is constant struggle. You 
now join ranks in that profession 
which has always been in the forefront 
of that struggle to preserve it; to as- 
sert, to protect and to insist upon the 
rights and the liberties of men, so that 
each may enjoy the highest degree of 
individual freedom consistent with the 
common good and the assurance of 
the same rights to others, to the pur- 
pose that each man shall be able to 
live in independent dignity, to find and 
prove his own worth and importance, 
and thus to pursue and fulfill his 
aspirations. 

It will be your privilege and honor, 
as well as your duty, to serve both as 
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the protectors and as the creators and 
architects of the structure of freedom 
within which our society must continue 
to live. It is an obligation of the pro- 
fession to leave no man defenseless nor 
oppressed however unpopular his cause 
or odious the charge may be against 
him. 

As this temple wherein you are now 
bound to serve is not constructed of 
material things, similarly, you will find 
that its finest rewards will be not in 
material things, but in the satisfaction 
and happiness you will reap from ful- 
fillment of these obligations, of service 
you now take upon yourselves. To the 
extent that you give of yourselves in 
the true ideals of that service you will 
find such satisfaction and happiness. 

Again, we bid you a warm welcome 
to this profession. We who are privi- 
leged to sit in this court, and I am 
sure, our colleagues who preside in all 
the courts of this state, want you to 
feel that we are here to serve you and 
to c-operate with you in every right- 
eous way in the proper performance of 
your duties. May you have success, 
happiness and long life as members of 
our Bar. 

—Utah Bar Bulletin 
(September-December, 1959) 
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WituiaM A. SCHNADER, of Phila- 
delphia, became the twenty-fifth man 
to receive the American Bar Associ- 
ation Medal, the highest award con- 
ferred by the Association, at the 83d 
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William A. Schnader, of Philadelphia 


Annual Meeting in Washington, D. C. 
The award was presented to Mr. 
Schnader at the Annual Dinner at The 
Statler Hilton on September 1. 

The Medal is given for “conspicuous 


Wins Association’s Highest Honor 


service to the cause of American Juris- 
prudence”, “ 
the award to Mr. Schnader reads as 


follows: 


The citation accompanying 


The American Bar Association Medal 
is awarded to William A. Schnader. It 
does honor to the American Bar As- 
sociation to pay tribute this evening to 
an outstanding American lawyer. He is 
also an educator, philanthropist, and a 
dedicated public servant. He has a long 
and distinguished career. In his busy 
life he has always taken time to answer 
the call of duty in order to serve his 
fellowmen. He rightly deserves this 
medal about to be bestowed upon him. 

As Special Deputy Attorney General 
and Attorney General of one of our 
largest states over a span of years, 
he set a pattern for modernization and 
improvement in many fields of the law. 
He drafted one of the first acts to limit 
the hours of labor for women and 
children, one of the first Workmen’s 
Compensation Acts, and later an Ad- 
ministrative Code, Fiscal Code, Bank- 
ing Code, Business Corporation Act, 
and Alcoholic Beverage Control Act. 

In his position as a founder and 
officer of the American Law Institute 
and as a member and officer of the 
National Conference of Commissioners 
on Uniform State Laws he has given 
to the legal profession as well as to the 
public a service which has made him 
an enviable reputation as one of the 
nation’s leaders in legal research. 

The Uniform Commercial Code is a 
monument to his inspiring mind and 
indomitable action. 

To you, William A. Schnader, an 
outstanding leader in the law who has 
learned through years of untiring ef- 
fort the full meaning of jurisprudence 
in the American legal system, the 
American Bar Association, through its 
Board of Governors, has authorized me 
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to present its highest award, the 
American Bar Association Medal, in 
recognition of your devotion to the de- 
velopment and improvement of the law 
in these United States. 


William A. Schnader was born in 
He at- 
tended Franklin and Marshall College 
and the University of Pennsylvania 
Law School, from which he graduated 
in 1912, 

Mr. Schnader became a Special Dep- 
uty Attorney General of Pennsylvania 
in 1923. He was appointed Attorney 
General in 1930 and he served in that 
capacity until 1935. 

While a Special Deputy Attorney 
General, Mr. Schnader wrote the State 
Administrative Code which is still the 
basic law under which the Government 
of Pennsylvania functions. He also 
drafted the State’s Fiscal Code. While 
he was Attorney General the corpora- 
tion laws, the banking laws and the 
building and loan association laws 
were completely revised under his di- 
rection. He also argued the most im- 
portant cases in which the state was 
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involved during the period of his 
official service. 

In the American Bar Association Mr, 
Schnader has served at various times 
as Chairman of the standing commit- 
tees on Aeronautical Law and Civil 
Rights and of the Legislative Commit- 
tee. For many years he was Chairman 
of the Pennsylvania Bar Association 
Committee on Corporation Law and 
now is Chairman of the committees on 
Uniform State Laws and on the work 
of the American Law Institute. 

Mr. Schnader has been a Commis- 
sioner on Uniform State Laws for 
Pennsylvania since 1924. He was Pres- 
ident of the National Conference of 
Commissioners from 1939 to 1942 and 
has been on the Executive Committee 
of that organization since that time. 
He is at present Chairman of the Con- 
ference’s Commercial Code Committee. 

In 1940 he proposed that the draft- 
ing of the Commercial Code be under- 
taken and since then he has been 
extremely active in the preparation, 
promulgation and enactment of the 
Code by state legislatures, 


American Bar Association Medal 


Mr. Schnader was one of the origi- 
nal members of the American Law 
Institute, of which he has been First 
Vice President for a number of years. 
He also was President of the National 
Association of Attorneys General in 
1934. 

Mr. Schnader is Chairman of the 
Board of Trustees of Franklin and 
Marshall College and is a Trustee of 
Temple University and of Cedar Crest 
College. 

The medal is fourteen-carat gold, 
three inches in diameter. On the ob- 
verse is the St. Memin profile of John 
Marshall with an inscription taken 
from the Massachusetts Constitution, 
“To the end it may be a government of 
laws and not of men”. The reverse 
depicts a seated figure representing 
Justice with the single Latin word 
Justitia. The Board of Governors 
chooses winners of the Medal and the 
identity of the recipient is always a 
closely guarded secret until the moment 
the Medal is awarded at the Annual 
Dinner. 





Recipients of the 


American Bar Association Medal 






1929 Samuel Williston 
1930 Elihu Root 

1931 Oliver Wendell Holmes 

1932 John Henry Wigmore 

1934 George Woodward Wickersham 
1938 Herbert Harley 

1939 Edgar Bronson Tolman 

1940 Roscoe Pound 

1941 George Wharton Pepper 

1942 Charles Evans Hughes 

1943 John J. Parker 

1944. Hatton W. Sumners 

1946 Carl McFarland 

1947 William L. Ransom 

1948 Arthur T. Vanderbilt 

1950 Orie L. Phillips 

1951 Reginald Heber Smith 

1952 Harrison Tweed 

1953 Frank E. Holman 

1954 George Maurice Morris 

1956 Robert G. Storey 

1957 William Clarke Mason 

1958 E. Smythe Gambrell 
1959 Grenville Clark 
1960 William A. Schnader 
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Education for Professional Responsibility: 


The National Council on Legal Clinics 


by Howard R. Sacks 


"THERE IS TODAY widespread con- 
cern in the legal profession about edu- 
cating law students for professional 
responsibility, but much remains to be 
done in determining just how this dif- 
ficult task can be effectively under- 
taken. The newly formed National 
Council on Legal Clinics hopes to be 
able to make a significant contribution 
in this area of legal education. Armed 
with a grant of $800,000 from the Ford 
Foundation, the Council is embarking 
on a seven-year project designed to dis- 
cover and try out new and better meth- 
ods of educating law students about 
their future role as members of a pro- 
fession. The Council will make grants 
to approximately twelve law schools 
and some smaller grants to individuals 
and will place primary (though not ex- 
clusive) emphasis upon the develop- 
ment of clinical and internship, as con- 
trasted with classroom, training in pro- 
fessional responsibility. The Council’s 
approach to education for professional 
responsibility will be different. It there- 
fore hopes to secure participation in its 
projects not only from those already 
interested in the field, but also from 
among that substantial group of law 
teachers who have heretofore been un- 
interested because of serious doubts 
about the effectiveness of such edu- 
cation. The Council’s approach is char- 
acterized as “different” because its con- 
ceptions of both “professional respon- 
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Mr. Sacks outlines the plans of the National Council on Legal 
Clinics for a different approach to the problem of education for pro- 
fessional responsibility in the law schools. Pointing out that the Coun- 
cil’s definition of “professional responsibility” is a broad one, he 
outlines the opportunities for challenging participation in the work of 


the Council. 


* Administrator of the National Council on Legal Clinics 


sibility” and of “clinical and internship 
training” are much broader than those 
often associated with these terms. For 
this reason, the work of the Council 
should appeal to all those concerned 
about whether legal education is ade- 
quately preparing students for the 
broader aspects of their future careers. 

To begin with, the term “profes- 
sional responsibility”, as used by the 
Council, is not limited to questions of 
legal ethics. Instead, it is defined to 
include the duty to engage in collective 
action and co-operation with other 
professions and community institutions 
where the interests of client or com- 
munity require such action. Thus, in 
addition to improving competence in 
such areas as client counseling, the 
lawyer must develop an understanding 
of the role of certain social institutions 
such as the family court, the youth 
board and the modern social agency, 
and of such professional disciplines as 
psychiatry and social work. “Profes- 
sional responsibility” is also used to 
include the lawyer’s obligation to aid 
in law reform; to secure adequate rep- 
resentation of the indigent in both civil 
and criminal cases; to participate in 
the work of the organized Bar; and to 
act as a guardian of the principle of 
due process in our society. Further, 
it includes the responsibility of the 
lawyer for community service, such as 
membership on educational and char- 
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itable boards. It also includes the re- 
sponsibility of the lawyer for partici- 
pation in public affairs, whether as a 
public official in an executive, legisla- 
tive, legal or judicial capacity, or as 
a thoughtful leader of community 
opinion and action. 


Why the Concern About 
Professional Responsibility? 
Why the concern about the lawyer’s 
professional responsibility? Are the 
moral and ethical standards of lawyers 
as reflected in their dealings with their 
clients and others lower today than 
they were in earlier periods? Are they 
low as compared with other professions 
or as measured against some absolute 
standard of professionalism? Or is the 
problem more one of the larger role 
of the lawyer as law reformer, com- 
munity leader and public servant? If 
so, is the problem one of the quantity 
of lawyer participation in these activi- 
ties or the quality of such participa- 
tion? There is no unanimity of opinion 
as to these and other questions about 
the status of the legal profession today. 
But there does appear to be substantial 
agreement that all is not well in the 
legal profession, and that more should 
be done in the law schools to impress 
the oncoming generation of lawyers 
with their responsibilities as members 
of a profession. And there likewise 
appears to be a large measure of agree- 
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nent that existing methods of educa- 
tion in this area are inadequate, and 
that there is need for wide experimen- 
tation with new methods. See, for ex- 
ample, the text of the Resolution by the 
1956 Boulder Conference on the Edu- 
cation of Lawyers for Their Public 
Responsibilities. ! 

It is just here that the Council be- 
lieves it can make a useful contribution 
by means of developing, subsidizing, 
evaluating and publicizing new ways 
of educating law students in profes- 
sional responsibility. The Council will, 
of course, build on the foundations al- 
ready established by other agencies and 
individuals in this field, such as the 
Boulder Conference ;* the Arden House 
Conference of 1958 on Continuing 
Legal Education;* the work of the 
Association of American Law Schools’ 
Committee on Education for Profes- 
sional Responsibility;+ the Joint Con- 
ference on Professional Responsibility 
of the American Bar Association and 
the Association of American Law 
Schools;* and the efforts of individ- 
uals, particularly those who have been 
experimenting with clinical and intern- 
ship methods. Likewise, the Council 
will take full advantage of the work 
already done in the establishment of 
legal aid clinics, and will try to aid 
law schools in making them more 
effective educationally. Given this start, 
and assuming the full co-operation of 
lawyers, law schools and law teachers 

-a matter discussed below—the Coun- 
cil is hopeful of being able to develop 
a number of successful experiments in 
education for professional responsi- 
bility. 

One class of such experiments lies 
in the field of new forms of teaching 
materials to be used either in existing 
courses or in entirely new courses. 
For instance, it may be found that re- 
cordings, slides and similar devices 
can be useful supplements to conven- 
tional case and textual materials. An- 
other example is material on profes- 
sional responsibility issues which could 
be integrated into regular law school 
courses, such as criminal law or tax- 
ation, as a part of the “pervasive 
approach” to professional responsibil- 
ity education.® Thus, the ethical prob- 
lems facing prosecutors and defense 
counsel in criminal cases could be dealt 


with in criminal law in the context of 
cases where such problems actually do 
arise, instead of being isolated in spe- 
cial courses in legal ethics. By thus 
distributing some, or all, of the pro- 
fessional responsibility problems of 
the lawyer among the courses in the 
regular things 


curriculum, several 


might be accomplished. 

Set in the context of regular law 
problems, (1) the significance and the 
pervasiveness of ethical issues might 
become more apparent and (2) the 
resistance of students to considering 
ethical issues, on the ground that it 
represents an attempt to “teach us to 
be good” or is an annoying deviation 
from the “real work” of a professional 
school, might be lowered. (3) The fact 
that instructors in regular courses took 
time to deal with professional responsi- 
bility issues might demonstrate to stu- 
dents that the faculty as a whole, and 
not just the instructor in legal ethics, 
are vitally concerned about such mat- 
ters. (4) Students would be exposed 
to a range of faculty reactions to what 
are often very complex problems of 
professionalism. Given these possible 
advantages of the “pervasive ap- 
proach”, special teaching materials to 
be distributed to the instructors in 
regular courses, or to students, or both, 
might prove to be a significant ad- 
vance over the current practice of con- 
centrating professional responsibility 
issues into a single course. 


Clinical and 
Internship Training 

But the major thrust of the Coun- 
cil’s work will be in the direction of 
clinical and internship training. This 
term, also, is used in a very broad 
sense. Thus, it is not restricted to work 
in legal aid, or even to programs of 
student work in prosecutor or defender 
offices. Instead, it includes law-type 
jobs in specialized courts, such as fam- 
ily courts, court administrator offices, 
judicial councils, law revision commis- 
sions or legislative reference bureaus. 
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It might include experience on the staff 
of a governor, mayor, or state or fed- 
eral legislator, or a legislative commit- 
tee or executive office. Or, it might be 
work with a bar association committee, 
such as research into the problems of 
the revision of a state constitution, or 
investigative services for a committee 
on discipline. Clinical experience could 
also take the form of visits to prisons, 
mental hospitals, and similar institu- 
tions, if closely integrated with course 
work in the problems of the control of 
crime, the treatment of the mentally 
ill, ete. Conceivably, useful experience 
could be afforded in social agencies, or 
even private law offices. This listing is 
not meant to be exhaustive, but rather 
to indicate the broad range of possibil- 
ities that the Council will be willing to 
consider. 


Why the emphasis upon clinical and 
internship experience? In part, the 
answer rests on the widely shared be- 
lief that conventional classroom meth- 
ods are not very effective in inculcat- 
ing professional standards, whether in 
the field of legal ethics or in the 
broader aspects of professional re- 
sponsibility. The answer also rests on 
the theory that exposure to a problem 
as it appears in real life is the most 
effective way of arousing student in- 
terest, concern and a feeling of re- 
sponsibility about that problem. 

As has been said, “...to put the 
student into the role in which he is 
later going to find himself... is build- 
ing bridges, to make the problem real 
to him,—not merely in verbal terms, 
but in terms of his own emotions and 
his own action”.* 

Take student work in legal aid as an 
example. Most discussion about this 
type of clinical experience revolves 
around the question of whether it 
makes a significant contribution to stu- 
dent competence for the practice of 
law. But the value of such work in 
developing professional responsibility 
is often overlooked. After all, for some 





1. A report and analysis of the Conference 
will be found in Julius Stone’s Lecat EpucaTIon 
anp Pusiic Responstmemiry (Association of 
American Law Schools, 1959); the text of the 
Resolution is on pages 275-6. 

2. See note 1, supra. 

3. The report of the Conference has been 
published under the title Conrmvume LecaL 
EpUCATION FOR PROFESSIONAL COMPETENCE AND 
Responsisitiry (Joint Committee on Continu- 
ing Legal Education of the American Law In- 
stitute and American Bar Association, 1959). 
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4. See for example, the 1959 report of the 
Committee, to be found on page 62 of the 1959 
Proceepincs or THE AALS. 

5. The Report of the Conference will be 
found in 44 A.B.A.J. 1159 (1958). 

6. See Stone, op. cit. supra, at pages 245-52, 
387-93, and David Cavers, “Instruction Directed 
to Problems of Professional Responsibility” 
(unpublished memorandum to Harvard Law 
School Committee on Legal Education, Decem- 
ber 7, 1959), for discussion of this approach. 

7. Stone, op. cit. supra, page 266. 
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students, legal aid is the most signifi- 
cant contact they will ever have with 
certain social classes and certain social 
problems, Seeing, first-hand, the seri- 
ous and even desperate problems of 
real human beings sometimes has a 
significant influence upon the student’s 
attitudes and beliefs about those prob- 
lems. The student may come away 
from legal aid with a heightened ap- 
preciation of the need for legal aid; 
or he may become more aware of the 
need to do something about the prob- 
lems of divorce, the small debtor who 
has become the victim of high-pressure 
and deceptive sales tactics or the more 
general problem of pockets of poverty 
and ignorance in a prosperous society. 
He may likewise acquire a deeper and 
more realistic understanding of the 
difficulties inherent in helping those at 
the bottom of the social and economic 
scale, whether such help takes the form 
of counseling an individual client, or 
changing the law. Even though the 
student may spend the rest of his pro- 
fessional life on La Salle Street or Wall 
Street, he may not easily forget the 
hours at legal aid. The effect of those 
hours is to fire the soul of at least a 
few so as to want to make them devote 
some of their time, effort and money 
in helping to solve the problems of im- 
plementing our basic ideal of equal 
justice for all. 

Does it not make sense to expose 
law students to other types of problems 
with the hope that such exposure will, 
in some cases at least, awaken in stu- 
dents similar feelings of concern and 
responsibility ? 

The problem may be one of ethical 
conduct toward a client or of profes- 
sional responsibility more broadly con- 
ceived. It may involve the ethical 
problems of the lawyer-legislator; rep- 
resentation of the indigent or of the 
unpopular; court congestion; discipline 
of the Bar by the Bar; the rehabilita- 
tion of those convicted of crime; or 
reform of the divorce law. It may con- 
cern the development of effective work- 
ing relationships between lawyers and 
social workers or psychiatrists, to the 
end that lawyers will help clients with 
their whole problem, instead of merely 
“treating the legal symptom”. Or, it may 
be more effective methods of governing 
metropolitan areas—aiding underde- 
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veloped nations—or establishing “the 
rule of law” throughout the world. 
Regardless of the nature of the prob- 
lem, the Council believes that putting 
the student into face-to-face contact 
with it is likely to have a far greater 
impact upon him than any amount of 
reading or discussion. 

There can, of course, be other benefits 
flowing from clinical experience. Stu- 
dents should gain greater knowledge 
about the particular problem, an appre- 
ciation of the complexities of any sig- 
nificant social problem and a distrust of 
quick answers. Clinical experience may 
also be made to yield a better under- 
standing of the contribution that the 
social and behavioral sciences can 
make in the solution of social problems. 
Students may improve their skills in 
research, drafting, oral argumentation 
and working in large organizations, al- 
though it is to be emphasized that the 
Council is only incidentally concerned 
with the problem of giving students 
“practical training’. If clinical experi- 
ence can be devised which would bring 
the student into working contact with 
distinguished men, particularly law- 
yers, we might expect a significant im- 
pact upon the student’s ethical and 
professional standards. Finally, clini- 
cal experience may give students a 
vital sense of the opportunities for 
lawyers in community and public serv- 
ice, and of the joys and sorrows to be 
found in such service. 

If clinical and internship training 
are to achieve these objectives and 
avoid degenerating into a mere relief 
from the normal law school routine, 
careful planning and supervision is re- 
quired. In some instances it might be 
desirable to integrate such training 
with regular courses or seminars, or 
with courses in legal ethics or the legal 
profession. But such integration can- 
not simply be a matter of adding a few 
class visits to public institutions or 
community agencies, or even of put- 
ting students to work in such places. 
Visiting a prison, a family court, or 
mental hospital is unlikely to develop 
a sense of professional responsibility 
unless the groundwork is carefully laid 
at the place to be visited and the visit 
is both preceded and followed by 
planned class discussion, designed to 
student 


integrate observations and 









Howard R. Sacks, on leave from 
his position as Professor of Law at 
Northwestern University School of 
Law, is serving as Administrator of 
the Professional Responsibility Edu- 
cation Project of the National Coun- 
cil on Legal Clinics. Professor Sacks 
received his B.A. degree from the 
University of Minnesota (1941) and 
his LL.B. degree, cum laude, from 
Yale (1948), where he served as one 
of the Editors of the Yale Law Jour- 
nal. He was in private practice from 
1948 to 1951, and in government serv- 
ice from 1951 to 1956, before joining 
the faculty at Northwestern. 





questions into the subject matter of the 
course. Even student field work at 
such institutions, or at legal aid, or in 
the office of a legislator, or with a bar 
association committee, cannot yield 
maximum benefits if students merely 
put in a required number of hours in 
such work. Careful thought must be 
given to what work students will be 
doing, and to how such work can be 
most effectively related to the course 
in which the field work is being done. 

Moreover, clinical training—whether 
or not integrated into other courses— 
could be supplemented by candid and 
thoughtful student examination, under 
faculty supervision, of the social per- 
formance of the institution in which 
students are receiving training, and of 
how the performance of that institution 
can be improved. Clinical training 
might be enriched by examination of 
the responsibility of the lawyer, if any, 
for dealing with the social problems 













mal 
ing 
whi 
tlor 
aris 
be 
stuc 
pra 
the 
bili 
env 
for 
wha 
peri 
witl 
of ( 
mig 
mea 
cil 1 
crea 
expe 
by ¢ 

lr 
in a 
expe 
usin 
so V 
fessi 
catic 
Hop 
peri 
ber 
prov 
coul 


Son 
Pol 
Gi 
work 
F 
ing 
rathe 
profe 
case] 
vidu 
2. 
com! 
proje 
such 
the e 
&. 
tiona 
for r 
asa 
able. 
4. 
posal 
devel 






be 
be 
rse 
ne. 


ind 
ler 
er- 
ich 

of 
ion 
ing 

of 
ny, 


2ms 








ing. Likewise, it might prove worth- 
while to attempt to focus student atten- 
tion on whatever issues of legal ethics 
arise during such training. There might 
be real advantages in confronting law 
students with the “realities” of law 
practice, and then letting them ponder 
the problem of professional responsi- 
bility while still within the law school 
environment. Again, an opportunity 
for students to examine and articulate 
what they learn from the clinical ex- 
perience, and an exchange of views 
with students engaged in other types 
of clinical experience in their school, 
might prove valuable. This listing is 
meant only to be suggestive; the Coun- 
cil means to leave plenty of room for 
creative thinking as to how clinical 
experience can best be supplemented 
by a strong classroom element. 

In short, the Council plans to engage 
in a massive experiment, or series of 
experiments, into the feasibility of 
using clinical and internship training— 
so widely used in other forms of pro- 
fessional training—as a means of edu- 
cation for professional responsibility. 
Hopefully, at the end of the seven-year 
period, the Council would have a num- 
ber of such experiments which had 
proved to be successful and which 
could be adapted by other law schools. 


Some Major Council 
Policies 

Given these foci for the Council’s 
work, certain conclusions follow: 

1. The Council is interested in mak- 
ing grants for experimental projects 
rather than conventional legal clinic or 
professional responsibility courses, or 
casebooks. This applies to both indi- 
vidual projects and law school projects. 

2. Grants will not be made for the 
community service aspects of a clinical 
project, e.g., a legal aid clinic, unless 
such aspects are merely incidental to 
the educational aspects. 

3. Grants will be made for educa- 
tional or training projects, rather than 
for research, although student research 
as a part of a program is unobjection- 
able. 

4. Preference will be given to pro- 
posals for clinical projects that will 
develop educational materials (cases, 


manifesting themselves during the train- 


problems, textual materials, record- 
ings, etc.) which would be transfera- 
ble to and usable by, other law schools. 

5. Grants may be made to a group 
of schools in a particular region which 
desire to band together in carrying out 
a program. Regional arrangements 
may prove of value in mobilizing a 
wide variety of faculty resources for a 
particular program and for extending 
the benefit of clinical training over as 
wide and as varied a group of students 
as possible. 

6. Preference will be given to pro- 
posals containing plans for a systematic 
and careful evaluation of the proposed 
method or methods of training in pro- 
fessional responsibility. 

7. In the case of law school projects, 
preference will be given to proposals 
to be directed by a full-time member 
of the faculty, who will spend the ma- 
jor portion of his time on the project. 

8. Because the aim of the project “is 
to develop as many successful innova- 
tions in this area of legal education as 
possible . . . and because more than 
sixty law schools have already ex- 
pressed interest in the work of the 
Council, those interested in securing 
grants are urged to exercise not only 
care, but also imagination, in formulat- 
ing their proposals” .® 

Will the project be successful, or will 
it turn out to be just another founda- 
tion grant, purposing a noble ideal and 
supported by a substantial sum of 
money, but a failure nonetheless? To 
answer this question requires some 
examination of what would be required 
if the project were to have a reasonable 
chance of accomplishing its objectives. 
There appear to be three essential con- 
ditions: 

1. The full co-operation of lawyers, 
especially those who would have stu- 
dents working under them in some 
form of clinical experience, would be 
required. This would mean that some 
lawyers would have to refocus their 
thinking about clinical training so as 
to see in it something more than a 
chance for law students to find out 
“how it’s done in the real world”. 
Clinical training would have to be 
viewed in a broader light, as affording 
opportunities for making law students 
into more responsible lawyers. Law- 
yers would also be called upon to make 


The National Council on Legal Clinics 


October, 1960 °* 


at least a partial return to the tradition 
of praeceptorship, in which law stu- 
dents learned their law and the stand- 
ards of their profession from working 
with a member of the profession. Spe- 
cifically, lawyers who are occupying 
positions in offices and agencies (pri- 
vate, community and public) which 
can give effective clinical training to 
law students would be called upon to 
expend time and effort in providing 
such training to law students. Some- 
times, this would not be easy for a 
busy or harassed lawyer, particularly 
where the contribution that law stu- 
dents could make to the work of that 
office did not fully compensate for the 
services to professional education con- 
tributed by the office. 

2. Law schools would have to invest 
scarce faculty time in creative planning 
of projects which appeared to have 
some chance of success. This, too, 
would not be easy, given all the other 
problems which deans, curriculum 
committees and legal clinic committees 
must wrestle with. But how else can 
there be secured something more than 
the pedestrian and the commonplace? 
For, despite the fact that the Council 
plans to initiate projects and find per- 
sons and schools to carry them out, it 
is patent that the job is not one that 
can be left to the Council. The prob- 
lems are simply too complex for satis- 
factory solution by any such small 
group of men. 

3. Law professors, too (whether new 
appointees or those already in teach- 
ing), would have to be willing to give 
both time and effort to planning and 
carrying out projects. The typical law 
professor is a man already fully com- 
mitted (often over-committed), what 
with research, committee 
work, bar association activities, a case- 
book already over-due and a family 
which complains that it never sees him. 
And, many law professors are indiffer- 
ent to, or suspicious of, projects which 
involve education in professional re- 
sponsibility or which contain clinical 
elements, since they have serious reser- 
vations about the effectiveness of law 
school efforts in either direction. But 
Council-supported projects will almost 
invariably require the faculty member 


teaching, 





8. Quoted from the Council’s Policy Memo- 
randum No. 1, dated July 1, 1960. 
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in charge to spend a substantial amount 
of time on the project. 

In short, if the work of the Council 
is to be successful, there would have to 
be a substantial investment of time, en- 
ergy and effort, and (in some cases) a 
willingness to part with old points of 
view, on the part of lawyers, law schools 
and law teachers. But is such an effort 
worthwhile? 


What Council 
Projects Offer 

The Council believes such an effort 
is worthwhile, and it reasons somewhat 
as follows: 

1. For the lawyer, the project, if it 
were successful, would give him the 
satisfaction of knowing that something 
effective can be done about the pressing 
problems of professional responsibility 
education. He would be able to feel 
more at ease about such questions as 
the public relations of the Bar and the 
future of the profession, both of which 
are intimately involved with the issue 
of how well lawyers discharge their 
responsibilities as members of a pro- 
fession. For lawyers participating di- 
rectly in the project, there would be 
the sense of being a part of a great 
experiment; of being able to do some- 
thing about a noble ideal, instead of 
just talking about it or listening to 
speeches about it; of helping to re- 
invigorate our great tradition of the 
apprenticeship. Moreover, in some 
situations, law students could make a 
significant contribution to the work of 
the agency providing them with clini- 
cal or internship experience, such as 
interviewing clients or doing research, 
especially where such work is done 
under of a law 
teacher. 

2. For the law school, the project 


close supervision 


offers much of the above, plus the 
chance to experiment with the clinical 
idea, which has been the subject of so 
much discussion in recent years. Like- 
wise, it affords schools an opportunity 
to pioneer significant experiments in 
legal education and a chance to bring 
the schools into closer contact with the 
Bar, the courts, the legislature or what- 
ever agencies are selected for clinical 
training for students. It may also be 
that clinical work will provide at least 
a partial answer to the “third-year 
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problem,” i.e., how to make the last 
year of law school both challenging 
and interesting to students who are 
generally tired of reading cases. 

3. For the individual law professor, 
this project offers a variety of chal- 
lenges and opportunities. For some— 
perhaps a little bored with taxes or 
torts—it provides the challenge of 
something new and different, some- 
thing which will bring the faculty man 
into closer contact with “the law in 
action”. For others, it will offer the 
chance to acquire data, directly or 
through their students, on problems 
which interest them. 
civil liberties, judicial administration, 
the legislative process, family law— 
the study of these and other issues can 
be facilitated through data gathered in 
clinical work.® Likewise, such work 
will provide valuable data to the law 
professor interested in that developing 
field of legal research, the legal pro- 
fession—its role, its social perform- 


Criminal law, 


ance, its future. 

Further, although there will prob- 
ably never be a Langdell of the clinical 
and internship method, there are op- 
portunities to pioneer in this field, as 
well as in other methods of educating 
for professional responsibility, such as 
recordings, slides, biographies -of out- 
standing lawyers and judges, and teach- 
ing materials implementing the “per- 
vasive method”. 

And, whatever the opportunities a 
law professor may find in the project, 
he need not be troubled by the fear that 
the project is simply another attempt 
to encourage exhortation and pontifica- 
tion about professional responsibility, 
or to merely increase the number of 
legal aid clinics in operation. 

For its part, the Council will be able 
to supply money to the law schools 
(and to a limited number of individu- 
als) so that capable people can have 
the necessary time and resources with 
which to work. Likewise, the Council 
stands ready to aid applicants in work- 
ing out their proposals, and in evaluat- 
ing their worth as they go forward. 
Finally, the Council will make every 
effort to see that successful projects 
are not lost in the files of the origina- 
tor, but are instead made available to 
all law schools, 


A few words should be said about 





the organization of the National Cou: 
cil on Legal Clinics. The Council is a 
project of the National Legal Aid and 
Defender Association, in co-operation 
with the American Bar 
and the Association of American Law 
Schools. 
Marden, President, The Association of 
the Bar of the City of New York, and 
its other members are William H. 
Avery, Charles H. Miller, Maynard 
Toll, Theodore Voorhees, William T. 
Gossett, Ross L. Malone, Whitney North 
Seymour, Edward H. Levi, Russell D. 
Niles, and Marlin M. Volz. The Exeec- 
utive Director is Emery A. Brownell, 
Executive Director of the National Le- 
gal Aid and Defender Association, and 
the author is Administrator. Further 
information about the work of the 


Association 


Its Chairman is Orison S. 


Council can be obtained by writing to 
the Administrator at: The American 
Bar Center, 1155 East 60th Street, 
Chicago 37, Illinois. 

In summary, the Council believes 
that the Ford grant presents a unique 
opportunity to American legal educa- 
tion. That opportunity consists in hav- 
ing the funds with which to experiment 
with new methods of improving those 
aspects of legal education involving 
the preparation of law students for the 
broader aspects of their careers as law- 
yers. The Council’s views as to what 
this area of legal education can encom- 
pass is indeed a broad one. The Coun- 
cil is committed to placing major em- 
phasis upon clinical and internship 
training—again broadly conceived— 
but the Council will also support ex- 
periments involving other methods of 
educating for professional responsibil- 
ity. The Council will make every effort 
to conceive, support, evaluate and pub- 
licize experiments in this field; it be- 
lieves that the Bar, the law schools, 
and many law teachers will be willing 
to participate in the venture. Given the 
stakes involved—a chance to do some- 
thing truly worthwhile in the field of 
educating future lawyers for their re- 
sponsibilities as members of one of our 
leading professions—this great oppor- 
tunity must not be ignored. 





9. For a discussion of this potentiality of 
clinical work; see Edward H. Levi, Four Tatxs 
on Lecat Epucarion, 24-6 (University of Chi- 
cago Press, 1952). 
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Judicial Selection: 


Taking the Courts Out of Politics 


Captain Schrader discusses the various methods by which judges can 
be selected and points out the undesirability of any method that permits 
selection on a political basis. He suggests the adoption of a modified 
version of the “Missouri Plan” for all courts, federal, state and local. 


by George D. Schrader ¢ Captain, United States Air Force 


. the greatest scourge an angry 
heaven ever inflicted upon an ungrate- 
ful and a sinning people, was an ig- 
norant, a corrupt, or a dependent 
judiciary. 


ry 

THESE WORDS OF Chief Justice 
Marshall are as true today as they were 
over one hundred years ago when he 
said them. They are living words, stat- 
ing to us a modern-day challenge not 
only to keep such a situation from oc- 
curring in the future, but to do all in 
our power as members of the legal 
profession to see that we have the best 
judiciary possible. 

There have been for several years 
various attempts to reform our method 
of selecting judges and, so to speak, to 
take the courts out of politics. This 
presents a question: “Are the courts 
in politics?” In answering this ques- 
tion in the affirmative, | must not only 
say that our courts, for the most part, 
are in politics, but that they are the 
golden plums on the political fruit tree. 
Not only is this true of the state judi- 
ciary, but it is also true of the federal 
judiciary. 

Let us look first at the federal judge- 
ships and see how politics has become 
the hand that guides the appointment 
rather than the quality of the appointee. 
Everyone is familiar with the court- 


packing scheme of President Franklin 
Roosevelt, which was the greatest whole- 
sale attack on the Supreme Court in 
our history. Had he been successful, 
the federal judicial system would have 
been blown asunder and that branch 
of our government destroyed. How- 
ever, let us go back further and, start- 
ing with the Republican Administration 
of President Harding, bring the politi- 
cal infiltration of our federal judge- 
ships up to date. You can be sure that 
the Presidents prior to Mr. Harding 
were highly partisan in their appoint- 
ments, but starting with his adminis- 
tration there is sufficient evidence to 
support the point in question. Presi- 
dent Harding made a total of forty- 
four appointments to the federal judi- 
ciary, only one of which was a Demo- 
crat.! President Coolidge leaned a 
little more toward non-partisanism, 
appointing only sixty-one out of sixty- 
eight who were members of his own 
party,” and President Hoover was even 
more non-partisan, as he appointed 
seven out of a total of forty-nine who 
were not Republicans.* However, the 
tide turned when President Roosevelt 
came into office. He not only tried to 
“pack the Supreme Court” but veered 
far away from the non-partisan theory 
of judicial selection and had by 1941 
appointed to the Federal Bench 104 of 
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his own party, two independents, and 
none of the opposition. By 1947 
President Roosevelt and his successor, 
President Truman, had appointed only 
seventeen out of 231 federal judges 
who were not Democrats.5 President 
Eisenhower has had five opportunities 
to appoint Supreme Court Judges, and 
four have been from his own party. 
Thus it seems politics is a large deter- 
mining factor in choosing our federal 
judiciary. 

The great strength of the federal 
judiciary lies in its security, since a 
judge is appointed for life and he has 
the opportunity to divorce himself 
from all political ties. This factor well 
points up the argument against elected 
judges and is exemplified in the work 
of Judge Pine, who, without fear of 
election campaigns, defied the Presi- 
dent of the United States, the head of 
his own political party, when he held 
that the executive lacked sufficient 
power to seize the steel mills.® It is 
hard to imagine what pressure would 
have been brought on him if his posi- 





1. Miller, The Continuing Struggle for Good 
Judges, 41 A.B.A.J. 125, 126 (1955). 

2. Ibid. 

3. Ibid. 

4. Ibid. 

5. Beard, American GOVERNMENT AND PoLiI- 
Tics (10th ed. 1949) at 230. 

6. Youngstown Sheet and Tube Co. v. 
Sawyer, 103 F. Supp. 569 (1952). 
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tion had been dependent upon re- 
election. 

Let us now turn to the states and 
their methods of selecting judges. 
There are about seven systems or vari- 
ations thereof now being used through- 
out the forty-nine states. 

(1) Election by popular vote by 
means of a partisan ballot. 

(2) Election by popular vote by 
means of a non-partisan ballot. 

(3) Appointment by the chief exec- 
utive. 

(4) Selection by the 
following nomination by the governor. 

(5) Independent selection by the 
legislature. 

(6) Selection by other judges. 

(7) Selection under a system in- 
volving a combination of executive 
appointment and popular election— 
commonly called the Missouri Court 


Plan.? 


The first of these six systems, based 
on either executive appointment or 
election, are within the political sphere, 
and as such mean an obligated judi- 
ciary. It is true that many great judges 
have come from the political ranks by 


legislature, 


way of either appointment or election, 
but the curse of these systems is that 
they turn elected judges into politicians, 
which makes them undesirable and 
dangerous. A popularity contest is as 
inadequate in determining the ability 
and judicial temperament of a judge 
as it is in determining the ability and 
medical knowledge of the doctor to 
whose hands you entrust your life. 


An Elective Judiciary ... 
Many Evils Involved 


The evils of an elective judiciary are 


being pointed out with more emphasis 
since now lay publications are bring- 
ing the inadequacy of our courts on 
the state level to the public eye. Life 
of November 10, 1952, ran a picture 
section on the disgraceful court system 
of Chicago, where at that time there 
was a backlog of 50,000 cases in the 
courts.§ This fact was brought to the 
public’s attention by pictures showing 
helpless clients in dire need of some 
judicial determination of their cause, 
awaiting their day while 
judges were shown playing cards at 
the local country club on working days 


in court; 
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because it was good for them political- 
ly. Situations such as this throughout 
our judicial systems constitute a shame- 
ful waste and one which should be 
remedied. 

Whenever abolishing the elective 
system of selecting judges is advocated, 
people claim that under our theory of 
government the voters should have the 
right to select their judges. Such argu- 
ments are based on the rights of people 
living in a democracy to elect; how- 
ever, our government is basically a 
republic, and as such is a representa- 
tive form of government in which the 
people choose representatives to exer- 
cise their rights for them. “The main- 
tenance of government through repre- 
sentatives of the people is implicit in 
a republican form of government and 
is in recognition of the impracticalities 
of a true democracy in a country of 
immense and scattered population and 
of large urban and congested centers.”® 
This is very true when it is applied to 
the selection of judges, because elec- 
tion is not a test of merit but of popu- 
larity, and popularity involves many 
factors other than judicial fitness. It 
is not hard to see that when a voter 
is asked to choose from various candi- 
dates running for several judicial posts 
at one election, the task is overwhelm- 
ing and requires much careful thought 
and study with regard to the qualifica- 
tion and personalities of the many 
candidates if the voter is to do his part. 
There are many examples that the 
voters care very little about their right 
to elect the judiciary, such as the 1952 
election in Evanston, Illinois, in which 
only 88 of the city’s 45,627 voters had 
bothered to vote for judicial candi- 
dates, !° 

There have been a great many sur- 
veys taken with regard to judicial elec- 
tions and the results show that Ameri- 
cans do not exercise their right to vote 
when it comes to the election of any- 
thing other than a President, Congress- 
man, or Governor, and even then 65 
per cent of a voter turnout is con- 
sidered an almost unheard-of event.!! 
Thus arguments in favor of electing 
judges are refuted on two grounds: 
(1) The judiciary is not a prize given 
in a popularity contest; and (2) the 
voters by their own inaction at the 
polls refuse to sanction the system. 


e 
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Another method of judicial selection 
within the political sphere is appoint- 
ment by the governor. The arguments 
against this method are the same as 
those discussed before under the fed- 
eral judiciary. When such power of 
appointment rests with the governor, it 
is party affiliation rather than judicial 
ability that is the basis for a majority 
of the appointments. The danger lies 
in public realization that politics or 
political parties have such a great 
control over our judiciary, and when 
this happens faith will be lost in the 
integrity of our court system. Certainly 
the court systems in the Communist 
countries are proof of this point. 

Legislative appointment is next and 
is objectionable because (1) The legis- 
lature is not chosen to make the 
appointments, their primary function 
being to act on legislation; and (2) 
members of the legislature are selected 
with regard to political partisanship 
and thus any appointment they were 
to make would undoubtedly be of a 
political nature. Therefore, legislative 
appointment is not advisable as it is 
basically political. 

Let us now turn to the selection of 
judges solely by other members of the 
judiciary. This system has a great deal 
of merit because it would place the 
burden of selection squarely upon those 
who are best in a position to know 
what qualifications are necessary. How- 
ever, it is submitted that such a plan 
could, and very possibly would, give 
our judiciary the status of a closed 
corporation. Such a system might well 
limit appointments to a select group or 
even a few chosen because: of ‘family 
relationship. It is not hard to imagine 
the personal conflict and jealousy 
which could develop between judges 
vying for the same vacancy. Surely 
appointment by the judiciary would 
not meet the public needs as it leans 
heavily toward an autocracy. Thus the 
judiciary would actually be what it is 
now sometimes laughingly called, “The 
Priesthood of Justice”. 

The various proposed reforms are 





7. Brosman, iat Selection - 4 United 
States, 23 Tur. L. Rev. 491, 493 (194 

8. Lire, November 10, 1952, pa = ‘30. 

9. Brand, Judicial Selection, 30 Nes. L. Rev. 
= 206 (1950). 

. Lare, November 10, 1952, page 130. 

i How Much Do Voters Know or Care Shout 
Judicial Candidates? 38 Amer. Jup. Soc. J. 141 
(February-April, 1955). 
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now brought into the spotlight and 
here we find the Missouri Plan, the 
California Plan and the American Bar 
Association Plan. There are also 
others,!2 but basically they all closely 
relate to the above three. 

The principal ends sought by nearly 
all of the methods proposed appear to 
be (1) to insure that the person or 
body who names the candidate in the 
first place shall be competent to select 
suitable men; (2) to prevent misuse of 
that person’s or body’s power, by 
giving some other person or body a 


h veto of appointments, or by other 


means; and (3) to give the electorate 
ultimate control over the personnel of 
the bench by some means that will 
avoid the major faults of the elective 
system: Unintelligent choice, and sub- 
of judicial candidates and 
judges to the necessity of getting and 
keeping their posts by getting into 
politics.1* 

Under the Missouri Plan, which be- 
came law in that state in 1940,'4 when- 
ever there is a judicial vacancy, a 


jection 


nominating committee submits to the 
governor a list of three names and he 
appoints one of them. The appointee, 
after serving one full year, runs for 
election based on his record: “Should 
Judge _____ be retained in office? 
Yes or No.” If he receives a majority 
of the votes cast, he is then elected for 
a full term, at the end of which he 
runs again on the same type ballot. The 
nominating committee is composed of 
three lawyers elected by the bar asso- 
ciation, one every two years for six- 
year terms, and three lay members 
appointed by the governor, one every 
two years for six-year terms. The sev- 
enth member of the committee is the 
chief justice of the state supreme court. 
This is the situation when a vacancy 
occurs in the high court, but if a 
vacancy should occur in one of the 
inferior courts, there is a similar com- 
mission in each circuit with the supreme 
court judge from that circuit as chair- 
man. Such a system gives the members 
of the Bar a voice in the nominations, 
and also the lay public. Although the 
lay members of the committee are 
named by the governor, it must be 
pointed out that they are appointed in 
staggered terms, so that it is doubtful 





if the same governor could ever exer- 
cise complete control over them. Surely 
it is to the lay members’ advantage to 
have qualified men nominated, as that 
is the foundation upon which justice 
is based. Allowing the bar association 
to have three members on the commit- 
tee is only fitting and proper because 
they are the ones who must practice 
before the judges of the courts, and it 
is to their advantage that men of high 
quality be nominated. Having a mem- 
ber of the judiciary on the committee 
is advantageous in that he is best able 
through experience to know the neces- 
sary qualities required. 


Tenure in Office ... 
Improved Judges 

The factor of tenure in office based 
on a good record should do much to 
improve our judges, as they will not 
have to be faced with political cam- 
paigns and can accomplish their duties 
without political hindrance. The secur- 
ity element of the plan has been op- 
posed because it is difficult to defeat a 
judge once he is in office; however, it 
is not impossible as was proved in 1942 
when a Democratic judge was removed 
while the county in which he was up 
for re-election went Democratic.15 

Although to my knowledge the plan 
has never criticized on the 
grounds that it tends to secure a de- 
pendent or an incompetent judiciary, 
it has been denounced on other points. 


been 


Labor claims that conservative judges 
will be produced through this system, 
but such an argument is refuted by the 
fact that “Two St. Louis lawyers, one 
a leading labor lawyer and the other a 
liberal Democrat, were nominated and 
appointed to the bench under the Mis- 
souri Plan and have since been hailed 
by liberal and conservative groups 
alike as outstanding judges.”'® Judge 
Hyde, former chairman of a nominat- 
ing commission in Missouri, has said: 


We concern ourselves only with the 
factors that go to make a good judge 
... What has been his experience in 
the law, what is his general reputation 
in the community where he lives and 
practices, what of his ability to carry 
his share of the court’s work—these 
are the questions we consider.17 


There are also other criticisms such 
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George D. Schrader entered the 
Air Force in April, 1955, and is now 


assigned to the 72d Combat Support 
Group in Puerto Rico. He was ad- 
mitted to the Kentucky Bar in 1955 
after being graduated from the Uni- 
versity of Kentucky Law School. 





as those which claim only a system of 
partisan politics will insure that judges 
will carry out the policies of the people, 
or that judges cannot stand divorced 
from politics as their views on public 
issues will be a factor in the performing 
of their duties. This is true, at least to 
the extent that every man has his own 
political views and judges are no ex- 
ception, but it must be pointed out that _ 
judges are not essentially _ political 
officers and party loyalty is not a basis 
for fitness in office. Under a system of 
political selection, the professional con- 
siderations of the candidates are often 
disregarded or minimized. However, 
the Missouri Plan takes these things 
into consideration, as a judge is be- 
holden to the public, rather than any 
political party, and only his record, 
not his personality or political views, 
are in issue. 


The nominating commissions have 





12. Fox, Judges and Politics, 27 Temp. L. Q. 1 
(1953); Kenworthey, The Pennsylvania Plan to 
Divorce Judges from Politics, 25 Temp. L. Q. 410 
(1952); Haynes, Selection and Tenure of Judges 
(1944). 

13. Haynes, Selection and Tenure of Judges 
(1944) at 230. 

14. Bundschu, The Missouri Non-Partisan 
Court Plan—Selection and Tenure of Judges, 
16 Kan. Crry L. R. 55, 60 (1947/48). 

15. Id. at 62. 

16. Tendier, The Missouri Plan...How It 
Works! 30 Mica. S. B. J. 28, 30 (August, 1951). 

17. Ibid. 








Vol. 46 1117 








Judicial Selection 


the duty to select the best qualified 
men, and I submit that such men will 
be taken from those most active in 
public affairs—not necessarily political 
affairs, but public affairs carried on 
with regard to a basis of effectiveness 
and interest in the discharge of public 
duty. 

In proposing a solution to take the 
courts out of politics, I would basically 
adhere to the Missouri Plan, with the 
same type of nominating committee set 
up according to need. However, with 
regard to the states, I would advocate 
that such a system of selection should 
apply to all judgeships, including the 
wild man of the law—the local justice 
of the peace. This, of course, would 
mean changing the various systems in 
most of the states, but it is about time 
that the existing antiquated selection 
machinery be done away with and an 
independent judiciary be established 
from top to bottom. It would be use- 
less at this time to discuss the various 
court systems of each state, but any- 
time a man sits as a judge, whether it 
be in a local traffic court or the highest 
court in the state, he should be there 
because of his capacity, competence, 
experience, industry and judicial tem- 
perament, not his political susceptibil- 
ities. 

The problem of such reform with 
regard to inferior courts could be 
establishing local 
systems for 


easily solved by 
nominating 
county and’ city courts, based on the 
Missouri Plan. In addition, I would 
advocate that all nominees be members 
of the Bar; at present several states do 
not require a man to be a lawyer in 


committee 


order to serve as a judge in some of 
the inferior courts. 

Next I would require that thirty 
days prior to the election of the judge 
a secret ballot be taken among mem- 
bers of the Bar as to the retention in 
office of judicial candidates, and that 
the result of such ballot be published. 
Terms for which judges serve should 
be extended to at least a four-year 
minimum for all judges, and a fifteen- 
to twenty-yeai minimum for Supreme 
Court judges. The other terms should 
be relative to the type of judgeship in 
question, such as eight years for a trial 
judge and twelve years for an appellate 
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judge. This, coupled with judicial can- 
didates running for re-election only on 
their record, would tend to give great 
security to the office. Lastly, I would 
advocate that any judge while in office 
be prohibited from taking part in 
political campaigns or making con- 
tributions directly or indirectly to any 
political organization; also, that no 
member of a nominating committee 
except the judge who is chairman be 
allowed to hold any publicly elected 
office, an office in any political organi- 
zation, or be able to succeed himself 
on the committee. 


The Federal Judiciary ... 
A Similar Plan 

The federal judiciary should come 
under the same type of plan, using 
nominating committess of laymen ap- 
pointed by the President, and lawyers 
elected by the Bar, for the vacancies 
occurring in the inferior federal courts. 
Although the committee members would 
serve only for terms as in the state 
plan, I would maintain the present 
system whereby federal judges are 
appointed for life. This system could 
be set up on a district basis so as to 
meet the needs presented. The laymen 
should be from the region in which 
the vacancy occurs as should the attor- 
neys representing the Bar; a judicial 
member coming from another court 
would serve as chairman. The Supreme 
Court would present a different prob- 
lem, and here it is submitted that the 
nominating committee be increased to 
fifteen, seven laymen appointed by the 
President, and seven lawyers, all ad- 
mitted to practice before the Federal 
Bar, elected by the American Bar 
Association. The chairman would be 
the Chief Justice, or if it is that posi- 
tion which is to be filled, then another 
of the Justices selected by the Court 
itself. This committee should be set up 
on an area basis so that each section of 
the country can be represented, thus 
giving the members a wider knowledge 
of available candidates. Such a theory 
has been recently advocated to the 
extent that our nation be divided into 
nine judicial districts, each district be- 
ing represented on the Supreme Court 
by one judge. 

A geographical distribution in the 
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selection of members of the Supreme 
Court of the United States is highly 
desirable. Such a group would be much 
better balanced in every respect than 
any Court selected by one appointive 
body. In this way the effect of local, 
sectional, group, or political prejudices 
would be minimized. A Court consist. 
ing of nine Justices, selected by nine 
independent groups in nine different 
sections of the country would be truly 
national in character.!§ 


Any member of the Bar should be 
eligible for nomination to the inferior 
federal courts, but the Supreme Court 
should be restricted to only judges sit- 
ting on the Federal Bench or judges 
of the highest courts in each of the 
various states, with at least five years’ 
prior service in that capacity. Mr, 
Justice Frankfurter disagrees with this 
requirement,!® and states that judicial 
experience is not a prerequisite for 
appointment to the Supreme Court. 
This of course may be true, but how 
better can the federal court system be 
cleared of any taint of politics than by 
such a rule? Certainly even Mr. 
Justice Frankfurter would not say that 
prior judicial experience is a handicap 
when serving on the Supreme Court. 
It is only logical that the outstanding 
federal and state judges should get first 
consideration for appointment to the 
highest tribunal. Such a_ limitation 
would (1) exclude any chance of 
politicians being nominated or ap- 
pointed and (2) would guarantee that 
each man when succeeding to the 
Supreme Court would be a man of 
experience and of judicial background. 


Therefore it is submitted that the 
problem as has been stated confronts 
us today, and in our growing and com- 
plex society, steps must be taken to 
keep our court system up to date. No 
longer should we be bound by a horse 
and buggy system of judicial selection 
where politicians play a leading role. 
The legal profession should leave no 
stone unturned in its endeavor to place 
our courts on a basis of impartiality, 
divorced from politics and dedicated 
to the rendering of justice. 





18. Hartley, Taking Politics Out of Judicial 
Saas, 42 A.B.A.J. 309, 310 (April, 
19. Frankfurter, The Supreme Court in the 
Mirror of Justices, 44 A.B.A.J. 723 (1958). 
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Admiralty ... 
court rules 
Miner v. Atlass, 363 U. S. 641, 4 L. 
ed. 2d 1462, 80 S. Ct. 1300, 28 Law 
Week 4487. (No. 156, decided June 20, 
1960.) On writ of certiorari to the 
United States Court of Appeals for 
the Seventh Circuit. Affirmed. 
This decision held invalid Rule 32 of 
the District Court for the 
District of Illinois purporting to au- 


Northern 


thorize the taking of discovery deposi- 
tions in admiralty proceedings. 


The respondent filed a petition in 
admiralty seeking exoneration or lim- 
itation of liability in connection with 
the death by drowning of two seamen 
employed on his yacht. Over respond- 
ent’s opposition, the court granted 
leave to representatives of the deceased 
seamen to take depositions for the pur- 
pose of discovery, The court acted un- 
der local Admiralty Rule 32 which 
permitted such depositions. The Court 
of Appeals granted a writ of mandamus 
vacating this order. 


The opinion of the Supreme Court 
affirming was delivered by Mr. Justice 
Harlan. Petitioners had argued that a 
court of admiralty has inherent power 
to order the taking of discovery deposi- 
tions, but the Court could find no au- 
thority for such a holding. Nor could 
it find authority for the taking of dis- 
covery depositions in its own Admiral- 
ty Rules—in fact, the Court pointed 
out, while some of the Rules of Civil 
Procedure were adopted as part of the 
Admiralty Rules, Civil Procedure Rule 
26, allowing discovery depositions had 
not been so adopted, and from this the 
Court that the Admiralty 
Rules did not permit discovery deposi- 
tions. The Court declared that it was 
reluctant to construe General Ad- 


inferred 





Reviews in this issue by Rowland Young. 
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miralty Rule 44 as permitting District 
Courts to adopt such a rule on their 
own in view of the weighty and com- 
plex nature of the procedure. 

Mr. Justice Brennan, joined by Mr. 
Justice Douglas and Mr. Justice Stew- 
art, wrote a dissenting opinion. The 
dissent agreed that discovery deposi- 
tions were not within the inherent 
power of admiralty courts and that 
they were not authorized by the Ad- 
miralty Rules. It argued, however, that 
there was nothing in the General Ad- 
miralty Rules to prevent a District 
Court from adopting, under General 
Rule 44, a rule like Rule 32 in the 
Northern Illinois Court. 

The case was argued by Harold A. 
Liebenson for petitioners and by Ed- 
ward B. Hayes for respondent. 


Conflict of laws... 
limitations 

Clay v. Sun Insurance Office Lim- 
ited, 363 U. S. 207, 4 L. ed. 2d 1170, 
80 S. Ct. 1222, 28 Law Week 4452. 
(No. 349, decided June 13, 1960.) On 
writ of certiorari to the United States 
Court of Appeals for the Fifth Circuit. 
Judgment vacated and cause remanded. 

The ultimate issue in this case was 
the constitutionality of applying a 
Florida statute to a contract of insur- 
ance made in Illinois between a resi- 
dent of Illinois and a British company. 
The Court refused to consider the con- 
stitutional question, however, on the 
ground that there were unresolved 
questions of state law whose settlement 
might avoid the constitutional problem. 

Petitioner purchased a_ personal 
property floater policy from respondent 
in 1952, when he was a resident of 
Illinois, The policy required that suit 
on any claim be brought within twelve 
months of the discovery of the loss, a 
clause legal in Illinois. Some time after 
purchasing the policy, petitioner moved 
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to Florida, where he brought this suit 
for losses sustained in Florida in the 
winter of 1954-1955. He reported the 
losses to the insurer on February 1, 
1955. Respondent denied liability, as- 
serting that the twelve months’ clause 
in the policy barred the claim and 
further that the “all risks” coverage of 
the policy did not include losses result- 
ing from the wilful injury to the prop- 
erty by the insuréd’s wife. 

The action was brought in a federal 
court because of diversity of citizen- 
ship. The jury found a verdict of 
$6,800 in petitioner’s favor, and the 
District Court denied a 
judgment non obstante veredicto. The 


motion for 


motion was denied on the basis of a 
Florida statute nullifying any clauses 
in contracts that attempt to shorten the 
limitations period as fixed by Florida 
law. The Court of Appeals reversed, 
holding that the Florida statute could 
not constitutionally be applied to the 
Illinois contract. 

The Supreme Court vacated the 
judgment and remanded, speaking 
though Mr. Justice Frankfurter. The 
Court declared that “settled canons of 
adjudication” require 
that the constitutional issue be reached 


constitutional 


only after the decision of non-constitu- 
tional questions. Here there were two 
non-constitutional 
tions, the Court found: (1) 


unresolved ques- 
whether 
the Florida statute applied to this con- 
tract and (2) whether the losses sus- 
tained were within the all-risks cover- 
age of the policy if in fact caused by 
the petitioner’s wife. The Court re- 
manded the case for a determination 
of these questions. 

Mr. Justice Black wrote a strong 
dissent in which the Chief Justice and 
Mr. Justice Douglas joined. The dis- 
sent argued that the doctrine of avoid- 
ing constitutional decisions was not 
inflexible and that the local law ques- 
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tions raised here were insubstantial. 
The dissent went on to discuss the con- 
stitutional question, arguing that the 
Florida statute was valid as applied by 
the District Court. 

Mr. Justice Douglas also wrote a 
dissenting opinion which protested the 
remand because of the “long, expensive 
road” the litigants were required to 
travel to obtain justice. 

The case was argued by Paschal C. 
Reese for petitioner and by Bert Cotton 
for respondent; Robert J. Kelly argued 
the cause for the State of Florida as 
amicus curiae, urging reversal. 


Courts ... 
federal jurisdiction 

Metlakatla Indian Community v. 
Egan, Organized Village of Kake v. 
Egan, 363 U.S. 555, 4 L. ed. 2d 1397, 
80 S. Ct. 1321, 28 Law Week 4512. 
(Nos. 326 and 327, decided June 20, 
1960.) On appeals from the District 
Court for Alaska. Continued. 

The question raised in this decision 
was what court constitutes the highest 
court of Alaska during the transition 
between federal jurisdiction and the 
organization of the courts of the new 
state. 

The Alaska Constitution, which be- 
1959, pro- 
vides for a Supreme Court “with final 
appellate jurisdiction”, as well as other 


came effective January 3, 


courts, but continues the old federal 
territorial judicial system pending or- 
ganization of state courts. The Alaska 
Statehood Act, 72 Stat. 339, contains a 
similar provision continuing the Terri- 
torial District Court for three years or 
until presidential proclamation that the 
new Federal District Court is prepared 
to assume its functions. 

The state statute 
making it a criminal offense to fish 


case involved a 
with traps. The appellants contended 
invalid on the 
ground that it conflicted with applica- 
ble federal law and brought this suit 


that the statute was 


for an injunction against enforcement 
of the statute. The interim federal court 
entered an order denying the injunc- 
tion on July 2, 1959, and on July 11, 
Mr, Justice Brennan, as Circuit Justice, 
granted appellants’ application for an 
injunction pending final disposition by 
the Supreme Court. 

The question then arose whether the 
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order of the interim District Court of 
July 2 was that of the “highest court of 
a State” within the meaning of 28 
U.S.C. §1257(2), so that it was appeal- 
able to the Supreme Court. At the time 
of the filing of the appeal, August 6, 
1959, no Alaska state court was in 
operation although the Justices of the 
state’s Supreme Court had been desig- 
nated by the Governor. 

The decision was written by Mr. 
Justice Frankfurter. The Court held 
that the interim District Court was a 
creature of both the State of Alaska 
and the Federal Government—the ter- 
mination of its existence was governed 
by federal law, but the termination of 
its general jurisdiction over state mat- 
ters was governed by Alaska law. The 
Court refused to engage in “abstract 
speculation” about the exact limits of 
the interim court’s jurisdiction, but it 
held that in this case it had sat as a 
“court of a State”. The Court admitted 
that it was perplexed as to whether the 
interim court was the “highest court” 
of Alaska at the time it handed down 
its order, and it said that the questions 
of federal law raised were entangled 
with antecedent questions of local law, 
“turning in part on appreciation of 
local economic and social considera- 
tions”, so that it would be “patently 
desirable” to have the enlightenment 
that the Alaska Supreme Court could 
furnish. Accordingly, the Court. re- 
fused to pass on the merits and con- 
tinued the stay granted by Mr. Justice 
Brennan in order to give appellants an 
opportunity to take the case to the 
state supreme court. 

The Chief Justice, Mr. Justice Black 
and Mr. Justice Douglas dissented from 
remitting the parties to the state su- 
preme court, noting that they were of 
the view that the controlling questions 
were federal and should. be resolved 
by the Supreme Court. 

The cases were argued by Richard 
Schifter and John W. Cragun for the 
appellants and by John L. Rader for 
appellees; John D. Calhoun argued the 
cause for the United States as amicus 
curiae, urging reversal. 


Courts... 
forum non conveniens 
Hoffman v. Blaski, Sullivan v. Be- 
himer, 363 U.S. 335, 4 L. ed. 2d 1254, 
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80 S. Ct. 1084, 28 Law Week 4401, 
(Nos. 25 and 26, decided June 13, 
1960.) On writs of certiorari to the 
United States Court of Appeals for the 
Seventh Circuit. Affirmed. 

These cases presented a rather un- 
usual disagreement between two federal 
circuit courts, growing out of the 
change-of-venue provisions of Section 
1404 of 28 United States Code. That 
section provides that “For the con- 
venience of parties and witnesses, in 
the interest of Justice, a district court 
may transfer any civil action to any 
other district or division where it might 
have been brought.” The question 
raised, which this case answered in the 
negative, was whether this provides for 
a transfer of a civil action, on the mo- 
tion of a defendant, to a district in 
which the plaintiff did not have a right 
to bring it. 

No. 25 was an action for patent in- 
fringement filed by Illinois residents in 
the United States District Court for the 
Northern District of “Texas against a 
Texas corporation and a resident of 
Texas, The District Court granted a 
motion by the defendants to transfer 
the cause to the Northern District of 
Illinois, the court finding that the 
transfer was “for the convenience of 
the parties and witnesses in the interest 
of justice”. The plaintiffs, respondents 
here, sought unsuccessfully in the Fifth 
Circuit Court of Appeals to obtain a 
writ of mandamus directing the vaca- 
tion of the order oi transfer. In the 
federal court in Illinois, the respond- 
ents moved to remand the action on the 
ground that the court in Illinois had no 
jurisdiction, but this motion was over- 
ruled by Judge Hoffman. On hearing 
and rehearing, the Seventh Circuit 
granted a writ of mandamus directing 
Judge Hoffman to reverse his order, 
the Court holding that under Section 
1404 the plaintiff had no right to bring 
the action in the Illinois district and, 
accordingly, that the federal court in 
Illinois had no jurisdiction. 

In No. 26, residents of Illinois and 
New York filed a stockholders’ deriva- 
tive action in the Northern District of 
Illinois as minority stockholders of the 
Utah Oil Refining Corporation, a Utah 
corporation, against Standard Oil of 
Indiana. The suit was for damages 
sustained by the allegedly illegal ac- 
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quisition by the defendants of the as- 
sets of the Utah company. The de- 
fendants then moved, under Section 
1404, to transfer the case to the District 
of Utah. The motion was granted by 
Judge Sullivan, but the Seventh Circuit 
reversed, relying upon its decision in 
the Blaski case. 

!he Supreme Court’s opinion affirm- 
ing was delivered by Mr. Justice Whit- 
taker. The Court rejected petitioners’ 
argument that Section 1404, being re- 
medial, should be broadly construed 
and that so construed the phrase 
“where it might have been brought” 
related not only to the time of the 
bringing of the action but also to the 
time of the transfer of the case. The 
Court said that the phrase “where it 
might have been brought” was clear 
and unambiguous and did not mean 
“where it may now be rebrought with 
defendants’ consent”. The Court pointed 
out that the theory urged by petitioners 
would empower a District Court to 
transfer any civil action to any district 
desired by the defendant, upon a find- 
ing of convenience, but the same court 
would be unable to grant a plaintiff's 
motion upon a showing of a similar 
convenience. 

Mr. Justice Stewart, concurring in 
No. 25, noted that no claim had been 
made that the decision of the Fifth 
Circuit precluded the Seventh Circuit 
from remanding the case and that on 
the merits the principle of res judicata 
was inapplicable. 

Mr. Justice Frankfurter wrote dis- 
senting opinions in both cases, and in 
both dissents he was joined by Mr. 
Justice Harlan and Mr. Justice Bren- 
nan. The dissent in No. 25 argued that 
the same considerations that underlie 
the technical doctrine of res judicata 
applied here, since the Seventh Circuit 
had before it the same evidence and 
considered the same issue as had been 
previously before the Fifth Circuit. 

The dissent in No. 26 went into a 
rather detailed examination of the lan- 
guage and background of Section 1404 
and attempted to demonstrate that the 
reaning of that statute was by no 
eans as “clear and unambiguous” as 
he Court suggested. The dissent cited 
several Circuit and District Court hold- 
ngs on interpretation of the section 


Band declared that the Seventh Circuit’s 


view, adopted by the Court, was con- 
trary to that of the First, Second, Third 
and Fifth Circuits as well as contrary 
to the view of more than half the Dis- 
trict Courts that had considered the 
problem, 

The cases were argued by Charles J. 
Merriam and John C. Butler for peti- 
tioners and by Daniel V. O’Keeffe and 
Warren E. King for respondents. 


Courts ... 
retired judges 

United States v. American-Foreign 
Steamship Corporation, 363 U.S. 685, 
4 L. ed. 2d 1491, 80 S. Ct. 1336, 28 
Law Week 4469. (No. 138, decided 
June 20, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Second Circuit. Judgment va- 
cated and cause remanded. 

This decision held that a retired fed- 
eral circuit judge is not eligible to 
participate in the decision of a case on 
rehearing en banc. The case involved 
the meaning of Section 46(c) of Title 
28 of the United States Code, which 
provides that a “court in banc shall 
consist of all active circuit judges of 
the circuit”. 

The litigation was a suit to recover 
amounts of allegedly excessive charter 
hire that had been assessed by the 
Maritime Commission. The suit was 
filed by the respondents, who had char- 
tered ships from the Government under 
the Merchant Ships Sales Act, 50 
U.S.C. App. 1735 et seq. The District 
Court granted the Government’s mo- 
tion to dismiss the libels on the ground 
that the claims were barred by the 
two-year statute of limitations. The de- 
cision was affirmed by the Court of 
Appeals consisting of Circuit Judges 
Medina and Hincks and retired Dis- 
trict Judge Leibell. The Circuit Court 
held that the issues were controlled by 
earlier Second Circuit holdings, but it 
added that if “the subject-matter of 
these appeals were res nova, we are by 
no means sure that our disposition 
would coincide” with the earlier de- 
cisions. 

On December 17, 1957, the Court of 
Appeals granted a petition for rehear- 
ing en banc. On March 1, 1958, Judge 
Medina retired. Almost five months 
later, on July 28, 1958, the court issued 
its en banc decision, Circuit Judges 
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Hincks and Moore and retired Circuit 
Judge Medina joining in an opinion 
that ordered the earlier three-judge 
decision withdrawn and remanding the 
case to the District Court. Judges Clark 
and Waterman dissented, Judge Clark 
expressing doubt that a retired judge 
was eligible to participate in an en 
banc decision. The Government then 
filed a petition for further rehearing, 
raising the issue of Judge Medina’s 
eligibility to participate. 

The Supreme Court’s opinion was 
delivered by Mr. Justice Stewart. The 
Court held that the language of Section 
46 clearly excluded participation by a 
retired circuit judge. The statute pro- 
vides that cases “shall be heard and 
determined by a court or division of 
not more than three judges, unless a 
hearing or rehearing before the court 
in bane is ordered by a majority of 
the circuit judges of the circuit who 
are in active service”. The Court said 
that the literal meaning of these words 
was plain enough and that there was 
nothing in the legislative history to 
indicate that they meant anything else. 
The Court emphasized that it was deal- 
ing only with the en banc provisions 
of the statute and that its decision in 
no way involved the eligibility of a 
retired judge to participate in the hear- 
ing or rehearing of cases as a member 
of a conventional three-judge Court of 
Appeals. That participation is governed 
by other statutes. 

Mr. Justice Harlan wrote a dissent- 
ing in which Mr. Justice 
Frankfurter and Mr. Justice Brennan 
joined. The dissent read the statute as 
requiring that members of an en banc 
court be in active status at the time a 
case is argued or submitted. There was 
no “legal error”, the dissent argued, 
that warranted vacating the order be- 
low, thus giving the Government a 
chance to retrieve its original loss. 


opinion 


The case was argued by Philip El- 
man for the United States and by 
Arthur M. Becker and J. Franklin Fort 


for respondents. 


Taxation... 
liens 
United States v. Brosnan, Bank of 
America National Trust and Savings 
Association Vv. United States, 363 U. S, 
237, 4 L. ed. 2d 1192, 80 S. Ct. 1108, 
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28 Law Week 4443. (Nos. 137 and 
183, decided June 13, 1960.) No. 137 
on writ of certiorari to the United 
States Court of Appeals for the Third 
Circuit. Affirmed. No. 183 on writ of 
certiorari to the United States Court of 
Appeals for the Ninth Circuit. Re- 
versed. 

These cases dealt with tax liens 
which the United States held on real 
property in Pennsylvania and Cali- 
fornia. The question in each case was 
whether the federal lien had been ex- 
tinguished by state proceedings to 
which the United States was not a 
party. The Court ruled that the liens 
had been extinguished. 

In No. 137, involving land in Penn- 
sylvania, the respondent mortgagees 
obtained an in personam judgment 
against the mortgagor-taxpayer pursu- 
ant to which the property was sold 
under a writ of fieri facias. When the 
United States brought this suit seeking 
an enforcement of its tax lien, the 
District Court held that the lien had 
been effectively extinguished by the 
state court proceedings. The Court of 
Appeals affirmed. 

In No, 183, dealing with California 
real and personal property subject to a 
deed of trust and two chattel mort- 
gages, the property was sold by the 
trustee-mortgagee pursuant to powers 
of sale contained in the instruments. 
The United States received no actual 
notice of the The mortgagee, 
which had. bought in at the sale, 
brought this suit against the Govern- 
ment to quiet its title, claiming that 
the exercise of the powers of the sale 
had effectively extinguished the federal 
tax lien. The Court of Appeals, revers- 
ing the District Court, dismissed the 
suit, holding that the federal lien could 
be divested “only with the consent of 
the United States and in the manner 
prescribed by Congress”. 


sale. 


Speaking for the Supreme Court, Mr. 
Justice Harlan ruled that the liens had 
been extinguished in each case. The 
Court said that it was settled that 
merely because a fee owned by a tax- 
payer was already encumbered by a 
lien that enjoyed seniority under state 
law, the Government’s tax lien did not 
attach subject to that lien and, a 
fortiori, the property to which the 
federal lien was attached could not be 
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diminished by the particular means of 
enforcement possessed by the compet- 
ing lienor. 

However, the Court went on, it was 
desirable to adopt the state law as 
federal law insofar as possible, since 
the use of federal liens had come at a 
late date into an area of complex prop- 
erty relationships long settled under 
state law and “severe dislocation to 
local property relationships” should be 
avoided if possible. This would not 
apply if Congress had directed other- 
wise, the Court said, but its examina- 
tion of the statute and its history indi- 
cated that there was nothing in con- 
gressional policy to negative this result. 
The Court also refused to treat the 
Pennsylvania proceedings as a suit 
against the United States which might 
be barred by the doctrine of sovereign 
immunity. The Court admitted some 
difficulty in the Pennsylvania case, but 
concluded that the doctrine of sover- 
eign immunity had never been applied 
in the precise situation and it should 
not be extended to it. 

Mr. Justice Clark wrote a dissenting 
opinion in which the Chief Justice, Mr. 
Justice Black and Mr. Justice Frank- 
furter joined, The dissent protested 
that the result reached by the Court did 
violence to federal law of ninety years’ 
standing regarding the extinguishment 
of junior government liens, and that it 
ignored the statutory policy of protect- 
ing the federal revenues. 

The case was argued by Daniel M. 
Friedman for the United States, by 
William L. Jacob for respondents in 
No. 137 and by Samuel B. Stewart for 
petitioner in No, 183. 


Taxation ... 
liens 

United States v. Durham Lumber 
Company, 363 U. S. 552, 4 L. ed. 2d 
1371, 80 S, Ct. 1282, 28 Law Week 
4541. (No. 23, decided June 20, 1960.) 
On writ of certiorari to the United 
States Court of Appeals for the Fourth 
Circuit. Affirmed. 

This decision involved the competing 
claims of the Government and certain 
subcontractors to a sum of money owed 
to the general contractor of certain 
buildings. 

The general contractor was a firm 
doing business in Durham, North Car- 
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In 1954, it constructed the 
buildings, but was not paid because the 
amount of the contract was disputed, 


olina. 


In the construction, the general con. 
tractor had used a number of sub. 
contractors, most of whom were not 
paid. In 1955, the general contractor 
was adjudged a bankrupt. Later, the 
owners of the buildings paid the money 
owed for constructing the buildings, 
and the question was whether this 
money was to go to the respondents, 
who were uncompensated subcontrac- 
tors, or to the Federal Government, 
which had assessed the bankrupt for 
uncollected withholding and unemploy- 
ment insurance taxes. The referee in 
bankruptcy decided that the rights of 
the Federal Government under its tax 
lien were superior to those of the sub- 
contractors, but the District Court re- 
versed. The Court of Appeals for the 
Fourth Circuit affirmed, 

The Supreme Court affirmed in an 
opinion written by the Chief Justice. 
The Court accepted the Court of Ap- 
peals’ reasoning, based on the appli- 
cable North Carolina law. In North 
Carolina, subcontractors who have not 
been paid by the general contractor 
have a direct, independent cause of 
action against the owner, and any 
money owed by the owner to the gen- 
eral contractor must first be used to 
satisfy the claims of subcontractors of 
which the owner has notice. Further- 
more, if the owner pays the general 
contractor after receiving notice of a 
subcontractor’s claim, he is still liable 
to the subcontractor to the extent of 
the amount due under the construction 
contract at the time he received notice 
of the subcontractor’s claim. From 
this, the Court of Appeals concluded 
that the general contractor possessed 
merely a right to the residue of the 
money owed to it by the owners. Since 
the Government’s tax lien attached to 
the property interests of the general 
contractor, it could recover “only so 
much of the construction price as will 
remain unpaid after the owners have 
deducted a sum sufficient to pay the 
subcontractors”. 

Mr. Justice Harlan dissented (infra). 

The case was argued by Howard A. 
Heffron for the United States and by 
Arthur Vann for respondents. 











Tax 


{ 
509, 
28 | 
June 
to th 
New 
caus 

Li 
ques 

th 
tax 
und 
of 1 
stru 

T 
trac 
ing 
wer 
bor 
wer 
Nov 
thei 
real 
In . 
clos 

1 
enc 
noti 
will 
filec 

: 
the 
cler 
Owe 
trac 
as i 
ern 
as | 

7 
gra 
ma 
Gor 
sin 
des 
ofh 
Th 
on 
due 
wh 
att: 

Ap 
lier 
cla 
Ste 


tur 






the 
e the 
uted, 
con- 
sub- 
not 
actor 
, the 
oney 
ings, 
this 
ents, 
trac- 
nent, 
t for 
ploy- 
e in 
ts of 
3 tax 
sub- 
t re- 
r the 


n an 
stice, 
Ap- 
ppli- 
forth 
> not 
actor 
e of 
any 
gen- 
d to 
rs of 
ther- 
neral 
of a 
iable 
it of 
ction 
otice 
‘rom 











1 axation eee 
liens 


{quilino v. United States, 363 U. S. 
509, 4 L. ed. 2d 1365, 80 S. Ct. 1277, 
28 Law Week 4539. (No. 1, decided 
June 20, 1960.) On writ of certiorari 
to the Court of Appeals of the State of 
York, 


cause remanded. 


New Judgment vacated and 

Like No. 23, this case raised the 
question which of competing claimants 

the Federal Government asserting a 
tax lien or subcontractors proceeding 
under state law—was entitled to a sum 
of money owed under a general con- 
struction contract. 

The general contractor had con- 
tracted to remodel a restaurant belong- 
ing to one Ada Bottone. Petitioners 
were subcontractors who supplied la- 
bor and materials for the job, but they 
were not fully compensated and in 
November, 1952, they filed notices of 
their mechanic’s liens on the owner’s 
realty as required by New York law. 
In June, 1953, they filed suits to fore- 
close on the liens. 

The Government asserted a preced- 
ence over the petitioners by virtue of a 
notice of federal tax liens for unpaid 
withholding and social security taxes 
filed on October 31, 1952. 

Subsequent to the filing of the suits, 
the owner depositsd $2,200 with the 
clerk of the court, the amount she still 
owed on the original construction con- 
tract, and was permitted to withdraw 
as a defendant in the action. The Gov- 
ernment was permitted to enter the case 
as a defendant. 

The New Court 


granted petitioners’ motion for sum- 


York Supreme 


mary judgment on the ground that the 
Government’s tax lien was ineffective 
since it had not been filed in the office 
designated by New York law as the 
office for filing of liens against realty. 
The Appellate Division affirmed, but 
on the ground that there was no debt 
due from the owner to the taxpayer to 
which could 
attach. On appeal, the state Court of 
Appeals reversed, holding that the tax 


the Government’s lien 


lien had priority over the petitioners’ 


claims. 


The Supreme Court of the United 
States vacated the judgment and re- 
turned the case to the New York Court 


of Appeals for an ascertainment of the 
property interests of the taxpayer un- 
der state law. Speaking through the 
Chief Justice, the Court said that the 
threshold question was whether and to 
what extent the taxpayer had “prop- 
erty” or “rights to property” to which 
the tax lien could attach. In answering 
that question, the Court went on, both 
federal and state courts must look to 
state law, since the Section 3670 of the 
Code 
property rights but merely attaches 
defined, to 
.” The 


nature of the property rights involved 


Internal Revenue “creates no 


consequences, federally 
rights created under state law. . 


was not clear in the New York Court's 
opinion, hence the remand to that 
court. 


Mr. Justice Harlan wrote an opinion 
dissenting in both Nos. 1 and 23. The 
dissent argued that a federal tax lien 
under Sections 3670 and 3671 prevails 
over all other claims except (1) those 
which attach and become “choate” 
[sic] before the federal lien attaches 
and (2) those specifically protected by 
Section 3672(a). 
tions applied here, the dissent pointed 
out, 


None of those sec- 


Mr. Justice Black announced that 
he joined in the dissent although he 
adhered to his dissenting views in 
Commissioner Vv. Stern, 357 U. S. 39, 
47, and United States v. Bess, 357 U.S. 
51, 59. 

The case was argued by Charles S. 
Friedman for petitioners and by How- 
ard A. Heffron for the United States. 


Trading with the Enemy Act.. 
judicial review 

Schilling v. Rogers, 363 U. S. 666, 
4 L. ed. 2d 1478, 80 S. Ct. 1288, 28 
Law Week 4495. (No. 319, decided 
June 20, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the District of Columbia Circuit. 
A firmed. 

The issue here was whether a Dis- 
trict Court had jurisdiction to review a 
determination of the Director of the 
Office of Alien Property, the Court 
holding that no review was permissible 
under the applicable statute. 

The petitioner was a German na- 
tional who filed a claim for the return 


of property seized in 1942 under the 
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Act. 


claim was filed under Section 32(a) of 


Trading with the Enemy The 
the act which provides for the return 
of seized property under certain con- 
ditions. Although the hearing examiner 
recommended allowance of the claim, 
it was denied by the Director on the 
ground that petitioner did not meet 
the conditions imposed by the statute. 
Petitioner then turned to the District 
Court which refused to dismiss the 
complaint on the ground that it lacked 
jurisdiction. The Court of Appeals re- 
versed, holding that no judicial review 
was possible under the terms of the 
statute. 

The Supreme Court affirmed, speak- 
ing through Mr. Justice Harlan. The 
Court relied upon Section 7(c) of the 
Trading with the Enemy Act, which 
provides that “The sole relief and rem- 
edy of any person having any claim to 
any money or other property hereto- 
. transferred . . . 
to the Alien Property Custodian . . . 


fore or hereafter . . 


shall be that provided by the terms of 
this Act. . .” The petitioner had relied 
largely upon Section 10 of the Ad- 
ministrative Procedure Act which pro- 
vides for judicial review of administra- 
tive agency action except insofar as 
“(1) statutes preclude judicial review 
or (2) ageney action is by law com- 
mitted to discretion”. The 
Court found, however, that both of 


agency 


these limitations were applicable in 
this case. 

Mr. Justice Brennan wrote a dissent- 
ing opinion in which the Chief Justice, 
Mr. Black and Mr. Justice 


Douglas joined. The dissent read the 


Justice 


statute as providing, in Section 9, an 
independent judicial remedy for cer- 
tain classes of aliens by means of a suit 
for return of the property, whereas 
Section 32, under which plaintiff ap- 
plied, provided for administrative re- 
lief. There was nothing in the statute, 
according to the dissent, to preclude a 
judicial review of the administrative 
action, and, it was argued, “Once it is 
established that the statute does not 
preclude judicial review, one is avail- 
able.” 

The case was argued by Henry I. 
Fillman for petitioner and by Assistant 
Kramer for _re- 


Attorney General 


spondent. 
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The current product of courts, 


departments and agencies 


Attorneys... 
immunity and contempt 
The criminal contempt convictions 
of several New York lawyers for re- 
fusing to answer questions before a 
grand jury when offered immunity 
have been affirmed by the Court of 
Appeals of New York. 
The before the 
Kings County Grand Jury, which was 


offenses occurred 
investigating unlawful solicitation and 
conspiracy. The district attorney had 
told each lawyer appearing before the 
grand jury the purpose of the investi- 
gation and that none was a prospective 
defendant or target of investigation. 
Immunity as provided by New York 
law in conspiracy investigations was 
offered to each. But each refused to 
answer whether he was ever employed 
by a certain law firm, which was under 
investigation, or to answer any other 
questions. The grounds for refusal 
were (1) that they were prospective 
defendants and could not be compelled 
to testify, and (2) that the grand jury 
could not grant immunity sufficiently 
broad to protect against prosecution 
for all violations of New York laws the 
jury might be investigating. 
Affirming, the Court discussed im- 
munity cases and concluded that the 
lawyers could not remain silent after 
being offered immunity, although they 
believed themselves to be targets of 
rather than witnesses at the investiga- 
tion. The immunity offered, the Court 
declared, covers crimes disclosed by 
the testimony but as to which there is 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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no specific immunity statute—‘com- 
plete immunity as to any and all crimes 
to which their testimony related”. 


(Matter of Grand Jury (Cioffi), Court 
of Appeals of New York, July 8, 1960, 
Desmond, C. J., 8 N. Y. 2d 220, 168 N.E. 
2d, 663, 8 N.Y.S. 2d 220.) 


Chiropractic ... 
accredited schools 

The Supreme Court of Montana has 
ruled that the state’s Board of Chiro- 
practic Examiners was guilty of a 
“manifest abuse of discretion” in fol- 
lowing the chiropractic school accredi- 
tation list of the National Chiropractic 
Association. It has issued a writ of 
mandamus ordering the Board to give 
the examination to two graduates of 
the Palmer School of Chiropractic, of 
Davenport, lowa. 

When Montana law was amended in 
1955 to give the state Board authority 
to adopt a schedule of minimum edu- 
cational requirements and to require 
that applicants for a license “shall be a 
graduate of a college of chiropractic 
approved by said Board”, the Board 
decided to approve all schools accred- 
ited by the National Chiropractic As- 
sociation, saying it was impossible for 
it to visit and inspect all schools in the 
United States. This resulted in Palmer 
not being approved because it is not 
accredited by the N.C.A., with which 
it has long been at odds, and in fact 
cannot receive N.C.A. accreditation be- 
cause, contrary to an N.C.A, regula- 
tion, it is not organized as a non-profit 
corporation. Palmer authorities _in- 
vited the Montana Board to inspect it, 
but when the Board desired to be ac- 
companied by N.C.A. representatives, 
Palmer refused to welcome them. 

The Court declined to rule that the 
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Board’s reliance on the N.C.A. accred- 
itation was an invalid delegation of 
power; rather, it said, it was “such a 
manifest abuse of discretion as to 
amount to a failure to act at all”. The 
Court implied that some consideration 
might be given to “recommendations 
of an association of practitioners which 
fairly represent the profession and 
which strive to promote the highest 
standards of professional educational 
preparation”, but it emphasized that in 
this case the Board had nothing before 
it except the non-approval of the 
N.C.A., whose rule on corporate or- 
ganization prevented Palmer’s consid- 
eration under any circumstances, and 
that the Board had refused to make its 
own investigation. Under these cir- 
cumstances, the Court concluded, the 
petitioners had shown a right to 
mandamus because the Board had not 
taken valid action. The Court further 
concluded that Palmer remained ap- 
proved, as it had been prior to 1955, 
at least for the purposes of this case. 

Although the Court did not mention 
it, many if not most state bar exam- 
iners rely on the law-school accredita- 
tion procedures of the American Bar 
Association in admitting persons to 
bar examinations. 

On the question of 
whether mandamus was a proper rem- 


procedural 


edy, one judge dissented. He thought 
the N.C.A. rules were “patently dis- 
criminatory” and that the Board’s 
adoption of them was beyond its pow- 
er, but he declared these factors did 
not give the Court power to tell the 
Board to approve the Palmer school. 


(Montana ex rel. Westercamp v. Mon- 
tana State Board of Chiropractic Exam- 
iners, Supreme Court of Montana, June 


8, 1960, Harrison, C. J., 352 P. 2d 995.) 
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Federal Income Tax... 
nothing to sell 

Damon Runyon, Jr., has been denied 
capital gains treatment of $25,000 he 
received for granting motion picture 
rights to depict the life of his famous 
sports-writer father. The ground of the 
decision was that he had nothing to 
sell. 

The taxpayer received the payment 
for a contract giving the right to pro- 
duce a motion picture based on the 
life of Runyon, Sr., and for consenting 
to the portrayal of his father. The film 
was never made and because of this 
the contract expired by its own terms 
after three years. 

The Court of Appeals for the Fifth 
Circuit held that whatever the taxpayer 
transferred by the contract was not 
“property held by the taxpayer” within 
the meaning of §117(a)(1) of the 
1939 Internal Revenue Code, under 
which the taxpayer sought to give the 
$25,000 capital gains treatment. As a 
matter of fact, the Court said, the tax- 
payer had no “property” because New 
York law, under which the contract 
was construed, never did recognize the 
right of privacy as a common-law con- 
cept and the statutory action in New 
York is specifically limited to the use 
of the name, portrait or picture of “any 
living person.” Since Runyon, Sr., is 
dead, the Court concluded that the son 
had no action and therefore no “prop- 
erty” to sell. Going a step further, the 
Court concluded that even if there 
were a property right in the taxpayer 
in the name and story of his father’s 
life, the contract transferred only a 
limited right and was not a sale. 


(Runyon, Jr. v. U. S., United States 
Court of Appeals for the Fifth Circuit, 
August 11, 1960, Tuttle, J.) 


International Law .. . 
““ship-owning nations” 
The International Court of Justice 
has held that the Assembly of the In- 
ter-Governmental Maritime Consulta- 
tive Organization did not comply with 
Article 28(a) of its Convention when 
its Assembly failed to elect to the 
I.M.C.O. Maritime Safety Committee 
either Liberia or Panama who, as two 
of the eight largest “ship-owning na- 
tions” in the world organization, were 
entitled to places on the Committee. 





Article 28(a) provides that the 
I.C.M.O. Assembly shall elect fourteen 
member nations to the Committee and 
that these members shall be “those na- 
tions having an important interest in 
maritime safety, of which not less than 
eight shall be the largest ship-owning 
nations. . .” When the Assembly held 
the election in January of 1959, it had 
before it the 1.M.C.O. Secretary-Gen- 
eral’s working paper, which listed the 
registered gross tonnage of the mer- 
chant fleets of all member nations, as 
reported by Lloyd’s Register of Ship- 
ping for 1958. Liberia appeared as 
the nation with the third largest regis- 
tered shipping tonnage and Panama as 
the eighth. 

Adopting an election procedure pro- 
posed by the United Kingdom, the 
Assembly took a separate vote on each 
of the nations on the list and elected 
the first eight nations to receive a 
majority vote. Both Liberia and Pan- 
ama failed to receive majority votes. 
Supported by the United States and 
certain other nations, they contested 
the legality of the election procedure, 
contending that Article 28(a) required 
that the eight largest ship-owning na- 
tions elected to the Committee should 
be determined by reference to the 
gross tonnage registration reported in 
Lloyd’s Register of Shipping. The As- 
sembly agreed to refer the dispute to 
the International Court of Justice for 
an advisory opinion. 

The Court held that Article 28(a) in 
referring to the “largest ship-owning 
nations” must be interpreted to mean 
those nations having the largest regis- 
tered ship tonnage and that the As- 
sembly had not complied with Article 
28(a) when it failed to elect to the 
Committee either Liberia or Panama, 
because on the basis of registered ton- 
nage they are among the eight largest 
ship-owning nations. 

The Court ruled that the reference 
in Article 28(a) to “the largest ship- 
owning nations” contemplates a com- 
parative size among other national 
owners of tonnage, because there exists 
no other practical means of measuring 
the size of ship-owning nations. An- 
alyzing the drafting history, nature 
and purposes of Article 28(a) and of 
other articles of the I.M.C.0. Conven- 
tion, the Court was persuaded that reg- 
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istered tonnage was the criterion con- 
templated by the Convention and was 
the only practical and certain way to 
measure a nation’s maritime standing. 
It also noted that this criterion is most 
consonant with international practice 
and maritime usage, as ev ideng-d by 
numerous conventions 
which commonly consider a ship as 
belonging to the state in which it is 
registered. 


international 


The Court rejected interpretations 
which sought to subject the term 
“largest ship-owning nations” to a test 
of the nationality of the stockholders 
or of beneficial owners of merchant 
ships. It found no basis in interna- 
tional practice, in international con- 
ventions or in international jurispru- 
dence for this theory. 


(In the Matter of the Constitution of 
the Maritime Safety Committee of the 
Inter-Governmental Maritime Consulta- 
tive Organization, International Court of 
Justice, Advisory Opinion No. 43, June 
8, 1960, LC.J. Rep. (1960), reprinted 
1960 Am.Mar.Cas. 1005.) 


Segregation ... 
buses and schools 

A set of circumstances hinging on 
the bus company’s municipal franchise 
and an ordinance has led the Court of 
Appeals for the Fifth Circuit to hold 
that the promulgation and enforcement 
of a bus company of a separate seating 
rule amounts to state action bringing 
the Fourteenth Amendment into play. 

The suit involved the city bus lines 
in Birmingham, Alabama. On the same 
day that long-standing city ordinances 
requiring separate seating of Negroes 
and white patrons on city buses was 
repealed a new ordinance was enacted 
authorizing the bus company “to for- 
mulate and promulgate such rules and 
regulations for the seating of passen- 
gers on public conveyances in [its] 
charge as are reasonably necessary to 
assure the speedy, orderly, convenient, 
safe and peaceful handling of passen- 
gers’. 
obey a bus driver’s request “in relation 
to the seating of passengers” a breach 
of the peace. The bus company then 
adopted a front-back seating policy and 
posted signs in its buses: 

“White Passengers Seat From Front, 

“Colored Passengers From Rear.” 


It also made a wilful refusal to 
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Within a few days some Negro pas- 
sengers defied the company rule and 
the driver’s request to move to the rear. 
The driver called his supervisor; the 
stalled bus attracted a policeman; he 
called his superior; and by the time 
the commotion was over nine of the 
Negroes had been arrested. They were 
convicted subsequently under the ordi- 
nance. 


The instant suit was a class action 
against the bus company seeking to 
enjoin it from enforcing its seating 
rule. The three city commissioners and 
the chief of police were also joined as 
defendants. The trial court held that 
the plaintiffs were illegally deprived of 
their civil rights, but it found that the 
seating rule was established by the 
company on its 
the police officers acted on their own 


initiative and that 


and not on the instruction of the city 
commissioners or chief of police. 
Therefore, it concluded, no state action 


was involved, 


Reversing, the Fifth Circuit empha- 
sized that the bus company had re- 
ceived a franchise from Birmingham 
to operate for hire on the city streets, 
and that this distinguished the com- 
pany from an ordinary business cor- 
poration. It said that a rule of separate 
seating might not deny constitutional 
rights unless enforced by force or 
threat of arrest and criminal action. 
“Where, as here,” the Court continued, 
“the city delegated to its franchise 
holder the power to make rules for 
seating of passengers and made the 
violation of such rules criminal, no 
matter how ‘peaceable, quiet or right- 
ful . .. such violation was, we conclude 
that the bus company to that extent 
became an agent of the state and its 
actions in promulgating and enforcing 
the rule constituted a denial of the 
plaintiffs’ constitutional rights.” 

One judge dissented without opinion. 


(Boman v. Birmingham Transit Com- 
pany, United States Court of Appeals 
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for the Fifth Circuit, July 12, 
Tuttle, J.) 


1960, 


Meanwhile the Court of Appeals for 
the Eighth Circuit has picked up with 
the Dollarway School District in Ar- 
kansas where it left off a year ago. At 
that time the Court ordered an injunc- 
tion to prevent the continued mainte- 
nance of a segregated school system. 
It declined, however, to hold the Ar- 
kansas pupil placement or assignment 
statute unconstitutional on its face, 
and gave the district an opportunity to 
come up with a desegregation plan 
using the statute as a means or aid in 
effecting an orderly location of pupils. 
271 F. 2d 132 (45 A.B.A.J. 1313; 
December; 1959). 

Now the Court has found that Dol- 
larway’s plan is completely abstract 
and inadequate and it has vacated the 
district court’s order approving it. The 
Court stated there was no indication in 
the plan that the district intended to 
make any assignments of Negro pupils 
to white schools under any circum- 
stances and that the manner in which 
the district proposes to use the statute 
would leave the segregated colored 
pupils exactly where they are. “Stand- 
ards of placement cannot be devised 
or given application to preserve an 
existing system of imposed segrega- 
tion”, the Court declared. “Nor can 
educational principles and_ theories 
serve to justify such a result. These 
elements, like everything else, are sub- 
ordinate to and may not prevent the 
vindication of constitutional rights.” 

The Court did not disapprove of a 
step-by-step desegregation plan, but as 
to the Dollarway plan it said: “[A]fter 
a lapse of six years, we think a board 
should be required to come forth with 
something more objectively indicative 
as a program of aim and action than a 
speculative possibility wrapped in dis- 
suasive qualifications.” 


(Dove v. Parham, United States Court 
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of Appeals for the Eighth Circuit, Au. 
gust 30, 1960, Johnsen, C. J.) 


What’s Happened Since... 

ws On August 29, 1960, the Court of 
Appeals for the Third Circuit denied 
petitions for rehearing in Evans vy, 
Ennis (46 A.B.A.J. 1018; September, 
1960) and spelled out its order re- 
quiring the Delaware State Board of 
Education and other assorted Delaware 
educational officials to submit a plan 
for the integration of all Delaware 
public schools at the fall term of 1961. 
In doing this the Court ruled inade- 
quate a grade-by-grade integration pro- 
gram which Delaware started with the 
first grade in 1959. The Court’s origi- 
nal opinion, now implemented by its 
order, provides additionally that the 
individual defendants involved in the 
litigation are entitled to admission on 
an integrated basis beginning with the 
fall term of 1960. 

In its additional opinion, however, 
the Court makes clear that it is not 
ordering integration on an absolute 
basis. As to both the individual plain- 
tiffs involved in the suit and as to 
future school operations the order ap- 
plies only to those Negro pupils who 
seek or desire integration, and integra- 
tion is made subject to the “usual 
processing of the school system relat- 
ing to [the pupils’] capabilities, scho- 
lastic attainments, and geographical 
locations, providing nonetheless that 
the processing is conducted on a racial- 
The 
Court’s supplemental opinion also in- 
troduces a new term—‘wholly inte- 
grated”—to describe the type of system 


ly non-discriminatory _ basis”. 


the Delaware authorities are being or- 
dered to conduct on the long-term 
basis. The Court says “wholly inte- 
grated” refers to a system in which “all 
school children, whether white or Ne- 
gro, whose attendance at school is re- 
quired by law at public schools, will 
attend public schools without regard 
for race or color.” 
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Activities of Sections 








Whitney R. 


Harris 





William D. Starnes 


SECTION OF 
ADMINISTRATIVE LAW 


The highlight of the annual meeting 
of the Section of Administrative Law 
was the address by Associate Justice 
Tom C. Clark on “Administrative Jus- 
tice, 1960”. Mr. Justice Clark declared 
that “too often basic continuing prob- 
lems are not decided but are left to ad 
hoc adjudication. This gives industry 
no guide-lines and results in confusion. 
Certainly this must be corrected by 
agency action.” 
concurrence with 
this viewpoint, the Section resolved 
that agencies should, as a_ basic 
policy, “refer and resort to rule-mak- 


Manifesting its 


ing rather than adjudicatory proce- 
dures for the formulation of norms of 
gei cal applicability so that persons af- 
fected can know, without recourse to 
litigation, the content of their duties 
and rights”. 

The Section also heard a panel dis- 
cussion on the subject, “Administra- 
tive Law Developments Around the 
World,” moderated by E. Barrett Pret- 
tyman, Chief Judge of the United 
States Court of Appeals for the District 
of Columbia Circuit. The panelists 
were Congressman Oren Harris, Chair- 
man of the Committee on Interstate 
and Foreign Commerce; Dr. L. C. Cha, 
Vice Minister of Justice, China; Dr. H. 
W. R. Wade, Cambridge University, 
England; and James M. Landis, form- 
er Dean of Harvard Law School. 

Mr. Landis and Mr. Justice Clark 
both commented upon delay in the ad- 
ministrative process. The Section adop- 


ted a resolution to eliminate one cause 
of delay in formal hearings. This reso- 
lution, which was approved by the 
House of Delegates, states that, “as a 
general principle in the fair conduct of 
cases determining the rights of par- 
ties in particular proceedings, the op- 
portunity for oral argument of cases on 
review of exceptions to trial examiner 
initial decisions should be limited to 
attorneys whose appearances on behalf 
of the parties are of record in the pro- 
ceeding.” 

The Section was the forum for the 
announcement by Judge Prettyman of 
the second President’s Conference on 
Administrative Procedure. Comment- 
ing upon this announcement, Mr. Jus- 
tice Clark stated that it gave promise 
“of the greatest improvement in ‘trial 
by agency’ since the adoption of the 
Administrative Procedure Act”. 

The new officers of the Section are: 
Whitney R. Harris, Dallas, Texas, 
Chairman; Raoul Berger, Washington, 
D. C., Vice Chairman; and Elizabeth 
C. Smith, Washington, D. C., Secretary. 
The Section Delegate to the House of 


Delegates is Donald C. Beelar, of 
Washington, D. C. 
SECTION OF 


CORPORATION, BANKING 
AND BUSINESS LAW 

The Annual Meeting of the Section 
of Corporation, Banking and Business 
Law, which now has a membership of 
over 11,000, was held in Washington, 
D. C., August 26 through 31, under 
the leadership of Chairman George D. 
Gibson, of Richmond, Virginia. 

The Committee on Corporate Laws 
at its meeting on Friday, August 26, 
concluded its work on the annotations 
to the Model Business Corporation Act. 
Chairman Leonard D. Adkins, of New 
York City, announced that the annota- 
tions would be published in November 
in three volumes and that considera- 
tion would be given to the annotation 
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of the Model Non-Profit Corporation 
Act. 

In meetings on August 26 and 27, 
the Committee on Savings and Loan 
Association, under the Chairmanship 
of David A. Bridewell, of Chicago, 
presented seven varied programs, in- 
cluding a seminar on “Practice and 
Procedure Before the Federal Home 
Loan Bank Board” and an address by 
Thomas G. Meeker, President of the 
Federal Bar Association and General 
Counsel of the Securities Exchange 
Commission, on the subject of “Pro- 
tecting American Savings”. 

An overflow audience attended the 
“Financial Clinic for Lawyers” to hear 
a discussion on “Where To Look for 
Money”, held in co-operation with the 
Junior Bar Conference, with Robert 
C. Barker, of Chicago, presiding. Ray 
Garrett, Jr., of Chicago, was moderator 
and panel members were Larry D. 
Counsel, Small 
Business Administration; Homer Krip- 
ke, Assistant General Counsel, C.1.T. 
Financial Corporation; J. Harvie Wil- 
kinson, Jr., President, State-Planters 
Bank of Commerce and Trust, Rich- 
mond; Ross McLeod, Vice President 
and General Counsel, New York Life 


Gilbertson, General 


Insurance Company, and James M. 
Johnston, of Washington, D. C. 

At one of the business sessions, Gen- 
eral Robert Cutler, United States Exec- 
utive Director, Inter-American De- 
velopment Bank, Allen W. Dulles, Di- 
rector, Central Intelligence Agency, 
and Tracy Barnes, Assistant Deputy Di- 
rector, addressed the Section on the 
general subject of protecting America’s 


interests abroad. Their speeches will be 
published in the November issue of The 
Business Lawyer. At the second busi- 
ness session the Program Sub-Commit- 
tee of the Section’s Committee on Cor- 
porate Law Departments under the 
Chairmanship of John S. Tennant, 
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New York City, presented a symposium 
on “Some Problems of the Corporate 
Law Department in London”. Panel 
speakers were F. U. J. O’Brien, Clifford 
W. R. Edwards and Laszlo Gombos, all 
of Londdh. * 

The popular and witty speaker at the 
joint luncheon with the Section of Pub- 
lic Utility Law was Sir Leslie Ernest 
Peppiatt, who both entertained and in- 
structed his audience, and at the joint 
general session following the luncheon 
James F. Oates, Chairman and Presi- 
dent of the Equitable Life Assurance 
Society of the United States, and Fred 
C. Scribner, Jr., Undersecretary of the 
Treasury, spoke on “Problems of In- 
flation and Incentive from the Stand- 
point of Industry and Government”. 

Space could not accommodate the 
large and interested audience attend- 
ing the meetings of the Division of 
Food, Drug and Cosmetic Law of 
which Michael F. Markel is Chairman. 
The speaker at the Division’s luncheon 
was Earl W. Kinitner, Chairman of the 
Federal Trade Commission, whose ad- 
dress on “Advertising of Foods, Drugs 
and Cosmetics” will be published in the 
November issue of The Business Law- 
yer. Participants in the “Symposium 
on the Food Additives Amendment of 
1958” were John L. Harvey, Deputy 
Commissioner of the Food and Drug 
Administration; William W. Goodwin, 
Assistant General Counsel of the De- 
partment of Health, Education, and 
Welfare; Franklin M. Depew, Presi- 
dent of Fordham Institute; Kenneth E. 
Mulford, Atlas Powder Company; and 
John C. Kuniholm, Hercules Powder 
Company. 

The Section’s Annual Reception and 
Diner Dance on the lawn and terrace 
of The Shoreham was a brilliant social 
success. In addition to nearly 200 
British guests, over 500 members of 
the Association purchased tickets for 
the event which included refreshments 
before and after dinner. The officers 
and Council unanimously approved the 
holding of a similar event at the St. 
Louis meeting. 

The newly installed officers of the 
Section for the current year are: Wil- 
lard P. Scott, of New York City, Chair- 
man; Samuel B. Stewart, of San Fran- 
cisco, Chairman-Elect; Leonard D. Ad- 
kins, of New York City, Vice Chair- 
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man; and Eugene J. Conroy, of New- 
ark, Secretary. 

The following were elected to the 
Council for four-year terms: David K. 
Kadane, Mineola, New York; John T. 
Maginnia, Houston, Texas; John A. 
Morrison, Kansas City, Missouri. To 
fill the vacancy on the Council created 
by the election of Eugene J. Conroy to 
the office of Secretary, Ray Garrett, 
Jr., was elected for the balance of the 
four-year term. 


Charles L. 
Decker 





SECTION OF 
CRIMINAL LAW 


Under the leadership of the outgoing 
Chairman, Rufus King, the Section of 
Criminal Law held three general meet- 
ings at the Willard Hotel during the 
Association’s Annual Meeting in Wash- 
ington. The business meeting of the 
Section on Monday morning resulted 
in the election of Brigadier General 
Charles L. Decker, Assistant Judge Ad- 
vocate General of the Army, as Chair- 
man for the coming year. James V. Ben- 
nett was elected Vice Chairman. Judge 
Evelle J. Younger, of Los Angeles, was 
elected Secretary and Professor Fred E. 
Inbau of Northwestern University was 
elected Assistant Secretary. Rufus King 
was elected Section Delegate. 

On Tuesday morning “Crime Por- 
trayal in Public Media” was discussed 
by Charles Fletcher-Cooke, Q.C., M.P., 
Tom Cameron of The Los Angeles 
Times, Ashbrook P. Bryant of the 
F.C.C., and Charles H. Tower of the 
National Association of Broadcasters. 
The panel arrived at no specific con- 
clusions, but emphasized the difficulty 
of satisfying the great public interest 
in notorious or bizarre cases without 
jeopardizing the rights of the accused 
to a fair trial. 


Tuesday afternoon’s session was de- 
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voted to a panel discussion of “Alc»- 
holism and Alcohol-Induced Offenses’, 
moderated by Dr. Winfred Overholser, 
Superintendent of St. Elizabeth’s Hos. 
pital. Panelists were Judge John MM. 
Murtaugh, of New York City; Dr. 
Leon Greenberg, of Yale University; 
Dr. Ebbe Curtis Hoff, of the Virginia 
Health Department; and Albert B. 
Logan, of the Colorado Bar. For the 
most part, the discussion was limited to 
the question of the disposition of the 
person whose only offense is drunken- 
ness, and the panel was in general 
agreement that such a person was a 
medical and not a criminal law prob- 
lem. 

The Section concluded its general 
meetings on Wednesday with a panel 
discussion of the criminal responsibili- 
ties of an individual in international 
law. The panelists, Judge James J. Rob- 
inson, of the Supreme Court of Libya, 
Adrian Fisher, of the Washington Post 
and Professor Norman S. Marsh, of 
Oxford, concluded that progress in this 
area would and should be slow, but 
that the Nuremberg and Tokyo War 
Crimes Trials had established prece- 
dents upon which further developments 
could be bottomed. 


Chairman Decker announced that 
the Section planned to participate in 
Regional Meetings and stated that con- 
sideration was being given to the or- 
ganization of regional units of the 
Section. 

The Section, although still compara- 
tively small, showed a 10 per cent gain 
in membership for the year ending 


July 1, 1960. 


SECTION OF 
FAMILY LAW 


The 1960 Sessions were the culmina- 
tion of the Section of Family Law’s sec- 
ond full year of activity. Over 900 peo- 
ple attended its meetings as compared 
with some 150 at Miami a year ago. 

Our English guests added lustre to 
our meetings. D. Knight Dix, Q. C., 
spoke on the development of the Eng- 
lish adoption law. Mr. Justice Sachs, 
of the High Court of Justice, discussed 
the “Role of the English Judge in 
Domestic Relations Cases”. Mr. Justice 
Marshall of the Probate, Divorce and 
Admiralty Division, traced the history 
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of English law and the English fam- 
ily. Finally Dr. Stephen Keleny, a so- 
licitor, presented material looking 
toward an amendment to the English 
divorce laws making irreparable break- 
down of the marriage a cause for di- 
vorce. 

In its business sessions, the Section 
approved two resolutions submitted by 
the Committee on Adoptions, the first 
proposing that one lawyer should not 
attempt to represent more than one 
party in an adoption proceeding, and 
the second to the effect that placement 
should be left to the social agencies. 

Another stimulating report 


from the Paternity Committee. This 


came 


committee had co-operated with the 
commissioners on Uniform State Laws 
in drafting a Uniform Paternity Stat- 
ute. The new Chairman of the Section 
is Sol Morton 
Ohio. 


It is clear from its experience this 


Isaac, of Columbus, 


year that the Section is well on its way 
to taking a place of respect and esteem 
among the other and older Sections. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


The Section had one of its most in- 
spiring sessions thanks to the active 
participation of the British Bar. 

On the social side, approximately 
180 attorneys and guests enjoyed the 
joint breakfast held with the American 
Foreign and the 
Washington Foreign Law Society in 


Law Association 


co-operation with the British Institute 
of International and Comparative Law. 
They heard Professor Frederick H. 
Lawson, of Brasenose College, Oxford 
University, give an excellent talk on 


J. Wesley 
McWilliams 





A Generalist’s 


“Comparative Law: 
Apology”. Speaking of the comparative 
lawyer, he said, “We must be academic 
lawyers, with all that attaches to the 
character, and it is our business to 
acquire and disseminate a higher and 
broader understanding of law than the 
average practitioner or judge has time 
for. It has been well said by an emi- 
nent judge that, whereas the practi- 
tioner or judge has to bring all his 
resources to bear on the solution of a 
single problem, he must look to the 
academic lawyer for the broad views of 
principle which he may be called on 
to use.” 

The annual luncheon was held with 
the Section of Judicial Administration 
and the Junior Bar Conference. Nearly 
350 attorneys and guests attended and 
heard the Right Honorable Lord Jus- 
tice Pearce, Judge of the Court of Ap- 
peal, London, England, speak on “Our 


Common Problems in the Common 


Law”. 


comments about the common law: 


His speech ended with these 


We have both received a great and 
valuable heritage—and with it a great 
and inspiring responsibility. The com- 
mon law has existed for many centuries 
and every age has been responsible for 
its survival. Each generation adds and 
must add its own vitality. If you inherit 
a fair orchard, it is impossible to hand 
it on to your heirs exactly as you re- 
ceived it. If you try to do that, your 
heirs will find it moribund. You must 
prune and train and engraft and plant. 
As branches die you must not leave 
them as totems of a great and fruitful 
past. You have to cut them out in such 
a way that better wood will take their 
places and live on into a fertile future. 
And for the tending of our orchards 
you and we need all the skill and love 
at our command. We need the wisdom 
of the practitioners who tend them as 
their daily task, the shrewd men of the 
Bench or Bar who know what has 
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worked and what is likely to work. And 
we need also the vision of those who 
study the matter as a science, who have 
the time to read of the practice of other 
men in other climes and by compari- 
sons contrive a wider range of theory 
and practice. And they must ensure 
that we make the fullest use of our 
common experiences. 

They will not always agree. For the 
same thing can carry different mes- 
sages to different people. From an ap- 
ple Newton derived gravity. From an 
apple Eve drived the lack of it. What is 
important is should strive 
mightily to make our generation a wor- 
thy link in the chain that binds the 
future to the past. 


that we 


The social program was concluded 
with a Latin American flavor at the 
reception in honor of distinguished 
foreign guests held at the Pan Ameri- 
can Union jointly with the Inter-Amer- 
ican Bar Association and the Interna- 
tional Bar Association. Over 900 law- 
yers and guests attended. 

On the business side, both Council 
and Section meetings were active and 
productive. Two resolutions of the Sec- 
tion were approved by the House of 
Delegates; a resolution in regard to 
appointment of representatives on in- 
ternational judicial and legal bodies 
and a resolution in regard to interna- 
tional commercial arbitration. Two ex- 
tremely interesting symposiums were 
held. The first was on the subject of 
“Pretrial Techniques in International 
Litigation”. The speakers were Master 
B. A. Harwood, Queen’s Bench Divi- 
sion of the High Court of Justice, 
London; the Right Honorable Lord 
Dunboyne, The Middle Temple, Lon- 
don; and John T. Weir, Q. C., Toronto, 
Canada. Judge Albert B. Maris, Profes- 
sor Rudolf B. Schlesinger and John A. 
Wilson were panelists. 

The second symposium concerned 
the applicability of foreign antitrust 
laws to United States enterprises 
abroad and was held jointly with the 
Antitrust Law Section. Sir Edwin Her- 
bert, K.B.E., of London, England, 
spoke on the “Antitrust Laws of the 
United Kingdom”; Hazen Hansard, 
Q. C., Montreal, Canada, spoke on the 
“Antitrust Laws of Canada”; Loftus 


E. Becker, Paris, France, spoke on the 
“Antitrust Laws of the Common Mar- 
ket” and Grant W. Kelleher, of New 
York, spoke on the “Antitrust Laws of 
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Other Foreign Nations”. 

The final matter was a joint meeting 
of the Section Committee on Co-opera- 
tion with the International Commis- 
sion of Jurists with the British Section 
of the International Commission. Dr. 
H. W. R. Wade, of Cambridge, Eng- 
land, and Assistant Attorney General 
(United States) Robert Kramer gave 
talks on the respective problems of 
judicial review of administrative de- 
cisions. 

J. Wesley McWilliams, of Philadel- 
phia, was re-elected Chairman of the 
Section. 

New Council members are: Paul 
Carrington, Dallas; Jacob M. Lashly, 
St. Louis; and Herman Phleger, San 
Francisco. 


Henry B. 
Curtis 


SECTION OF 
MUNICIPAL LAW 

Steps were taken at the recent meet- 
ing to change the name to Section of 
Local Government Law. The members 
present voted to take such action termi- 
nating frequent discussions on_ this 
subject at Section meetings over the 
past several years. 

A particular feature of the 1960 
meeting was a review of the “Law 
Year” applicable to local government 
by Dean Jefferson B. Fordham of the 
University of Pennsylvania Law 
School. Dean Fordham noted the ab- 
sence of significant developments in 
the law relating to urban areas, the 
single exception being in Canada with 
the metropolitan concept developed by 
the City of Winnipeg, Manitoba, fol- 
lowing the lead of metropolitan Tor- 
onto. Dean Fordham also referred to 
the state government responsibility for 
strengthening local government and in 
that connection to the need for state 
constitutional revision. The Section 
voted unanimously to request Dean 
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Fordham to make a similar review at 
future annual meetings of the Section. 

The growth problems of cities large 
and small were presented by able 
speakers covering such matters as an- 
nexation, transportation, private and 
public, and essential services of water 
and a more aggressive attitude toward 
water pollution 


including adequate 


waste disposal ‘facilities. 

Urban growth and urban renewal 
formed the topics for the final sessions. 
Interesting and colorful talks were 
presented by the two guest speakers, 
Desmond Heap, City Solicitor of Lon- 
don, England, and F. Joseph Cornish, 
of Toronto, Canada. 

The luncheon meeting was addressed 
by Alan K. Browne, San Francisco, 
Vice President of the Bank of America, 
who spoke from the experienced bank- 
er’s point of view on the “Problems and 
Pitfalls of Municipal Bond Financing”. 
At the luncheon meeting Sidney Gold- 
stein presented a memorial to the late 
David M. Wood, an outstanding leader 
in municipal law and finance for many 
years and a former Chairman of the 
Section. 

The new Section Chairman is Henry 
B. Curtis, of New Orleans. 

Clarence E. Crowe, Jr., of Dallas, is 
First Vice Chairman; Sidney Gold- 
stein, of New York City, is Second 
Vice Chairman; and William F. 
Tempest, of Chicago, is Secretary. 

New Council members are Tom E. 
Davis, of Willmar, Minnesota, and 
David R. Levin, of Washington, D. C. 


SECTION OF 
PATENT, TRADEMARK 
AND COPYRIGHT LAW 

The Section of Patent, Trademark 
and Copyright Law had a large at- 
tendance at the Annual Meeting—prob- 
ably the largest in its history. 

The Section’s annual dinner, which 
was held in honor of Commissioner of 
Patents and Mrs. Robert C. Watson, 
was attended by 526 members and 
guests, including thirty or forty Brit- 
ish guests. The program for the din- 
ner was a “This is your life” of the 
Commissioner from babyhood, through 
his days as “Bull” Watson, intercollegi- 
ate wrestling champion, down to the 
presentation of his three children and 





Floyd H. 


Crews 





their spouses. Mrs. Watson stole the 
show with her witty description of her 
successful efforts to keep him running 
after her until she caught him. 


Three 


held on proposals for general revision 


interesting symposia were 
of the copyright laws; registration of 
trademarks based on intended use as 
practiced in England and Canada and 
proposed for the United States; and 
comparison of patent litigation in Eng- 
land and the United States. Our British 
guests participated with valuable con- 
tributions. 

The long efforts of this Section, sup- 
ported by the House of Delegates, to 
bar advertising by patent attorneys 
and patent agents have finally been 
successful. To help fill the “vacuum” 
thus created, the Patent Office has pre- 
pared a list of all registered patent at- 
torneys and agents who are available 
to accept employment by inventors. 
The list is by separate areas geograph- 
ically. Copies are available from the 
Superintendent of Documents, Govern- 
ment Printing Office, Washington 25, 
D. C., for 35 cents. 

The new officers of the Section for 
the present year are: Floyd H. Crews, 
New York, Chairman; Joseph G. Jack- 
son, Philadelphia, Chairman-Elect; 
William E. Schuyler, Jr., Washington, 
D. C., Vice Chairman; Karl B. Lutz, 
Pittsburgh, Secretary. 

New Council members are: Robert 
W. Fulwider, Los Angeles; James P. 
Hume, Chicago, who was re-elected as 
Section Delegate to the House of Dele- 
gates; John T. Love, Chicago, retiring 
Chairman; Beverly W. Pattishall, Chi- 
cago, to replace Mr. Schuyler; Leslie D. 
Taggart, New York. 

New Division Chairmen are: Wil- 
liam R. Woodward, New York, Pat- 
ents; Boynton P. Livingston, Washing- 
ton, D. C., Trademarks; Harry G. 
Henn, Ithaca, New York, Copyrights. 










Sel 


RE/ 


At 
Ame! 
ton, 
Coun 
Augu 

Th 
tion | 
of th 
day 1 
morn 
They 
meet 
Divis 
sided 
Wolf 
Prop 
Texa 
Dura 
(Tru 
meet 
by a 
solic 
lish | 

TI 
office 
men 
semk 
tel o 

TI 
ed ( 
danc 
at / 
nigh 
port 
hote 
very 
abou 
tion 
barr 
wive 

A 


tion 


Carl F. 
Schipper, Jr. 


SECTION OF 

REAL PROPERTY, PROBATE 
AND TRUST LAW 

At the 1960 Annual Meeting of the 
American Bar Association in Washing- 


ton, D. C., executive sessions of the 
Council of the Section were held on 
August 27 and 28. 

Three general meetings of the Sec- 
tion were held in the Continental Room 
of the Sheraton-Park Hotel on Mon- 
day morning, August 29, and Tuesday 
morning and afternoon, August 30. 
They were very well attended. Each 
meeting was sponsored by one of the 
Divisions of the Section and was pre- 
sided over by its Director: Albert B. 
Wolfe, of Boston, Massachusetts (Real 
Property) ; Edward B. Winn, of Dallas, 
Texas (Probate); and Harrison F. 
Durand of New York, New York 
(Trust Law). The program at each 
meeting included an interesting talk 
by a well-known English barrister or 
solicitor relative to some phase of Eng- 
lish law and practice. 

The usual Section breakfast for the 
officers, Council and committee chair- 
men and members was held in the As- 
sembly Room of the Sheraton-Park Ho- 
tel on Tuesday morning, August 30. 

The entertainment this year consist- 
ed of a cocktail party, dinner and 
dance at the Army-Navy Country Club 
at Arlington, Virginia, on Tuesday 
night, August 30, with round-trip trans- 
portation from the major Washington 
hotels in air-conditioned buses. It was 
very successful and well attended, with 
about one hundred guests of the Sec- 
tion from among the visiting British 
barristers and solicitors and_ their 
wives. 

At the business meeting of the Sec- 
tion which preceded the general meet- 
ing on Tuesday afternoon, August 30, 
the following officers were elected: 

Chairman, Carl F. Schipper, Jr., of 


Boston, Massachusetts; Vice Chairman, 
Robert H. Frazier, of Greensboro, 
North Carolina; Division Directors: 
Real Property, Albert B. Wolfe, of Bos- 
ton, Massachusetts; Probate, Edward 
B. Winn, of Dallas, Texas; Trust Law, 
Harrison F. Durand, of New York, New 
York; Secretary, William R. Dillon, of 
Chicago, Illinois; Assistant Secretary, 
P. Philip Lacovara, of New York, New 
York; Assistant Secretary, Charles F. 
Grimes, of Chicago, Illinois; Section 
Delegate, Daniel M. Schuyler, of Chi- 
cago, Illinois. 

At the same time Alan N. Polasky, 
of Ann Arbor, Michigan, and G. Van 
Velsor Wolf, of Baltimore, Maryland, 
were elected to the Council for terms 
ending 1964. Helen Duval, of the Amer- 
Bar 
Staff in Chicago, was also appointed 
by the Council as Executive Secretary 


ican Association Headquarters 


of the Section for the ensuing year. 


SECTION OF 
TAXATION 


Under the leadership of Chairman 
William R. Spofford, of Philadelphia, 
the Annual Meeting of the Section of 
Taxation (which has now reached a 
membership of over 7,300) was held 
in Washington, August 25 through 30. 

After the meetings of the officers and 
Council on August 25 and of the Coun- 
cil and Committee Chairmen on August 
26, three days were devoted primarily 
to committee reports and proposed 
legislation. 

Twelve recommendations for legis- 
lation proposed by committees of the 
Section were adopted. These legisla- 
tive recommendations will be transmit- 
ted to the House of Delegates for ac- 
tion at the Midyear Meeting. 

At a luncheon session on Saturday, 
August 27, an address was delivered by 
of In- 
ternal Revenue, on “Internal Revenue 
Administration—1960”. At a luncheon 
session the following day, Hart H. Spie- 
gel, Chief Counsel of the Internal Rev- 
enue Service, spoke on “Current Prob- 
lems and Policies of the Chief Coun- 
Office”. 
will be published in future issues of 
the Section’s Bulletin. 

Three technical sessions of the Sec- 
tion were held during the Annual Meet- 


Dana Latham, Commissioner 


sel’s Both of these speeches 


ing. On the morning of August. 29, 
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William R. 
Spofford 


Allen H. Gardner, of Washington, pre- 
sided over a special session devoted to 
state and local taxes. The subject dis- 
of Federal 


Legislation Governing State Taxation 


cussed was “Enactment 
of Interstate Commerce”. Panel mem- 
bers included subcommittee chairmen 
and others active in state taxation and 
there was floor discussion as to the 
general feasibility of federal legislation 
and as to specific statutory provisions. 

On August 30, the morning technical 
session was concerned with a demon- 
stration of pretrial techniques in a 
Federal District Court tax case. Fran- 
cis L. Federal District 
Judge for the Eastern District of Penn- 
sylvania, presided, and Sherwin T. Mc- 
Dowell, of Philadelphia, was the mod- 
erator. Participants included represen- 
tatives from the Department of Justice, 
the Court of Claims and private prac- 
titioners. 


Van Dusen, 


On the afternoon of the same day, 
Justin F. Winkle, of Washington, was 
the moderator of a session devoted to 
current policies and practices of the 
National Office of the Internal Revenue 
Service. Simulated cases were present- 
ed to Assistant Commissioner (Tech- 
nical) Harold T. Swartz, Tax Ruling 
Division Director John W. S. Little- 
ton, Associate Chief Counsel Herman 
T. Reiling, and other officials of the 
Service. 

The Section elected the following 
officers for the current year: William 
R. Spofford, of Philadelphia, Chair- 
man; Randolph W. Thrower, of At- 
lanta, Vice Chairman; and Darrell D. 
Wiles, of St. Louis, Secretary. 

The following were elected Coun- 
cil members for three-year terms: Har- 
ry K. Mansfield, of Boston; Valentine 
Brookes, of San Francisco; and Eu- 
gene F. Bogan, of Washington. Lee L. 
Park, of Washington, was elected Sec- 
tion Delegate to the House of Dele- 
gates. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Vice Chairman, 
Junior Bar Conference, Editor 








The Junior Bar Conference of the 
American Bar Association held its 26th 
Annual Meeting in Washington, D. C., 
in conjunction with the American Bar 
Association Annual Meeting, August 
25 through August 31, 1960. Junior 
Bar Conference registration at the 
meeting was 290 and many wives of 
members also attended. Gibson Gayle, 
of Houston, concluded his term as Na- 
tional Chairman and presided at meet- 
ings of the general membership and 
Executive Council. Peter H. Beer, of 
New Orleans, completed his term as 
Speaker of the Conference Assembly 
and presided at the meetings of that 
body. 

National officers elected. Officers for 
the 1960-61 year were elected at the 
final business session of the Confer- 
ence. William Reece Smith, Jr., of 
Tampa, Florida, was elected National 
Chairman. During the past year, he 
served as Vice Chairman and in prior 
years he was a member of the Execu- 
tive Council, Director and Secretary, 
in addition to other services rendered 
in behalf of the Conference. 

The newly elected Vice Chairman is 
Kenneth J. Burns, Jr., of Chicago, Illi- 
nois, who served as Secretary of the 
Conference last year and who also has 
served as a member of the Executive 
Council and as a Director. 

James R. Stoner, of Washington, 
D. C., is the newly elected Secretary. 
Last year, he served as a Director and 
he was one of the participants in the 
Personal Finance Debate at this year’s 
Annual Meeting. He has also served 
as Chairman of the Junior Bar Section 
of the Bar Association of the District 
of Columbia. 

Conference Assembly Elections. 
George B. Raup, of Springfield, Ohio, 
a past chairman of the Junior Bar 
Committee of the Ohio State Bar As- 
sociation, was elected Speaker of the 


1132 





Résumé of J.B.C. 


Annual Meeting 


Conference Assembly, to serve until 
the close of the next Annual Meeting. 
He served during the past year as 
Clerk of the Assembly, and in prior 
years he served on the Award of 
Achievement Committee and on other 
committees of the Conference. 

George T. Roumell, of Detroit, Mich- 
igan, was elected Clerk of the Assem- 
bly. Mr. Roumell is Chairman of the 
Junior Bar Section of the State Bar of 
Michigan, has been active on the Proj- 
ects Committee of the Conference, and 
is a lecturer at the Detroit College of 
Law. 

Action by the Conference Assembly. 
In addition to the elections described 
above, the Conference Assembly con- 
sidered and took action upon several 
important Conference programs and 
other matters of importance to the 
legal profession. Among other things, 
resolutions were adopted by the As- 
sembly recommending continued sup- 
port of legislation designed to provide 
compensation for assigned counsel in 
federal courts and legislation popularly 
known as the Smathers-Martin-Simp- 
son-Keogh Tax Deferment Retirement 
Benefits Legislation. The Assembly also 
that the 
House of Delegates adhere to its 1947 


recommended Association’s 
action in opposition to the Connally 
Reservation. This action by the Con- 
ference Assembly was by a wide mar- 
gin and in the discussions preced- 
ing the voting the Conference heard 
reports and comments, in addition to 
those of its own delegates, from Charles 
S. Rhyne, of Washington, D. C., Past 
President of the American Bar Associ- 
ation; J. Cleo Thompson, of Dallas, 
Texas, Chairman of the Association’s 
Committee on Peace and Law through 
the United Nations; and Robert Deck- 
ert, of Philadelphia, formerly General 
Counsel of the Department of Defense 
and present Chairman of the Commit- 
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William Reece Smith, Jr. 


Chairman, Junior Bar Conference 





Use of the 
United Nations through Repeal of the 
Connally Amendment. 

In other resolutions adopted by the 
Conference Assembly, it: 


tee on More Effective 


Authorized steps to create and oper- 
ate a nationwide law placement service 
for Association members; 

Authorized the expansion of the 
Conference program to attract able and 
qualified high school and college stu- 
dents to the study of the law and a 
career at the Bar; 

Urged state and local affiliated jun- 
ior bar organizations to play a larger 
role in observance of Law Day—1961; 

Adopted the consensus of the Na- 
tional Conference on Judicial Selection 
and Court Congestion as the statement 
of goals which the Junior Bar Con- 
ference will seek to implement in the 
field of judicial administration and au- 
thorized the creation of a committee to 
work in that field; 

Extended 
young English and Canadian lawyers 


its appreciation to the 


in attendance at the meeting, for their 
contribution to the success of the pro- 
gram; 

Urged support for pending legisla- 
tion in the Congress of the United 
States whereby a Judge Advocate Gen- 
eral’s Corps for the Navy and Marine 
Corps would be established ; 

Thanked Charles O. Brizius and 
Lowell R. Beck, both of Chicago, for 
their services as, respectively, the first 
and second Administrative Assistant of 
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Directors for the 1960-61 Junior Bar Conference year are (left to right) 
Wallace D. Riley, Detroit, Michigan; Robert W. Merrill, San Francisco, 
California; Richard H. Allen, Memphis, Tennessee; and Walter F. Sheble, 
Washington, D. C. 





the Junior Bar Conference and for 
their continued participation in the 
work of the Conference following their 
change to other activities; 

Expressed the appreciation of the 
Conference as a whole for the efforts 
of Mr. Gayle as Chairman of the Con- 
ference during the past year. 

The following junior bar organiza- 
tions were approved by the Assembly 
for affiliation with the Junior Bar Con- 
ference: 

Junior Bar Committee of the Cleve- 
land Bar Association; Young Lawyers 
Club of Miami County, Ohio; Junior 
Bar Section of Genesee County, 
Michigan; Columbus Barristers Club 
(Ohio) ; Young Lawyers Committee of 
The Association of the Bar of the City 
of New York; Navy—Marine Corps 
Junior Bar Junior Bar 
Section of the Grand Rapids Bar As- 


Association; 


sociation (Michigan) ; Young Lawyers 
Society of Jackson, Michigan; Bar- 
Club of Springfield, Ohio; 
Young Lawyers Committee of the New 
York County Lawyers Association; 
Canton Barristers Club (Ohio). 
Delegates from over sixty-five junior 


risters 


bar organizations affiliated with the 
Conference participated in the Confer- 


ence Assembly meetings this year. 


New Executive Council Representa- 
tives. Another of the activities of the 
delegates to the Conference Assembly 
was the election of Executive Council 
representatives to fill vacancies in the 
even numbered council districts, and to 
fill the vacancy resulting from the 
resignation of the Fifth District repre- 
sentative, George Peach Taylor, of 
Birmingham, Alabama. Those elected 
to fill these vacancies were the fol- 
lowing: 

Gerard Fernandez, Jr., New York 
City, Second District; Angus H. Ma- 
caulay, Jr., Richmond, Virginia, Fourth 
District; Walter R. Byars, Birming- 
ham, Alabama, Fifth District; Keith 
McNamara, Columbus, Ohio, Sixth 
District; Robert H. Berkshire, Omaha, 
Nebraska, Eighth District; Winton A. 
Winter, Ottawa, Kansas, Tenth Dis- 
trict; John C. Beaslin, Salt Lake City, 
Utah, Twelfth District. 

Holdover members of the Executive 
Council who will serve for another 
year are Richard A. Higgins, of Bos- 
ton, Massachusetts, First District; Wil- 
liam T. Wachenfeld, of Orange, New 
Jersey, Third District; Robert H. Mc- 
Kinney, of Indianapolis, Indiana, 
Seventh District; Robert S. Muckle- 
stone, Seattle, Washington, Ninth Dis- 
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trict; and John G. Weinmann, New 
Orleans, Louisiana, Eleventh District. 
Walter F. Sheble, of Washington, D. 
C., Council representative for the Dis- 
trict of Columbia, resigned his position 
upon his appointment as one of the 
Directors of the Conference this year 
and by action of the E.xecutive Council, 
he was succeeded by John E. Nolan, 
Jr., of Washington. 

The Executive Council met on Fri- 
day, August 26 and again on Tuesday, 
August 30, to formulate plans for the 
coming year, as well as to wind up 
unfinished business for the past year. 
The new President of the American 
Bar Association, Whitney North Sey- 
mour of New York, conferred with the 
Council at its Tuesday session, recom- 
in which the 
Conference could be of service during 


mending several areas 


his administration. He urged continu- 
ation of the admission ceremonies in 
which the Conference has been engaged 
for several years and whereby in- 
creased numbers of newly admitted 
lawyers are becoming American Bar 
Association members. 

Directors Appointed. Chairman 
Smith announced the appointment of 
four Directors to assist him in carrying 
out the work of the Conference during 
the coming year. They are Robert W. 
Merrill, of San Francisco, past Presi- 
dent of the Conference of Barristers of 
the State Bar of California; Walter F. 
Sheble, of Washington, D. C., immedi- 
ate past chairman of the Junior Bar 
Section of the District of Columbia 
Bar Association; Wallace D. Riley, De- 
troit, Michigan, who served as Chair- 
man of the Conference’s Continuing 
Legal Education Committee last year; 
and Richard H. Allen, of Memphis, 
Tennessee, who just completed his term 
as Executive Council representative for 
the Sixth District. Mr. Allen has been 
assigned the responsibility for super- 
vising the Conference’s Annual Meet- 
ing in St. Louis, Missouri, next year 
and J.B.C. meetings to be held incident 
to the Regional Meetings now sched- 
uled for Houston, in November, this 
year, and Indianapolis, in May, 1961. 

Placement Service Succeeds. One of 
the innovations of the Annual Meeting 
was the Law Placement Service spon- 
sored jointly by the J.B.C. and the 
American Law Student Association. Al- 
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though a final report has not yet been 
tabulated, over 100 prospective em- 
ployers and over 400 lawyers inter- 
ested in initial or new employment 
registered in the program, and it is 
estimated that between 65 and 80 law- 
yers would find positions as a result of 
the service. The success of this service 
indicates the need for further Associ- 
ation activity in this field for the bene- 
fit of its members. 

Award of Achievement Winners An- 
nounced. The Junior Bar Section of 
the State Bar Association of Connecti- 
cut was named for the second succes- 
sive year as the State Junior Bar of the 
Year by the Award of Achievement 
Committee. The past year’s Chairman 
of that section was Carl W. Nielsen, of 
Hartford, Connecticut. The State Jun- 
ior Bar of Texas, R. Temple Driver, 
of Wichita Falls, Chairman, received 
honorable mention. 

The Junior Bar Section of the De- 
troit Bar Association, Alan R. Water- 
stone, Acting Chairman, received the 
Award of Local Junior Bar of the Year 
in the competition for cities over 
500,000 population. The Milwaukee 
Junior Bar Association and the Junior 
Bar Section of the Bar Association of 
the District of Columbia received hon- 
orable mention. The respective chair- 
men of these organizations during the 
past year were Gordon H. Smith, Jr., 
of Milwaukee, and Walter F. Sheble, of 
Washington. The Junior Bar Section 
of the St. Louis Bar 
Wayne L. Millsap, Chairman, received 


Association, 


the Award of Progress. 

The Austin Junior Bar Association 
(Texas), Jack Garey, President, was 
named the Local Junior Bar of the 
Year in cities of less than 500,000 pop- 
The 
Lawyers Association of Kansas City, 
Charles E. Hoffhaus, 


ceived honorable mention, and the Bar- 


ulation. Junior Section of the 


Chairman, re- 
risters Club of Sacramento County Bar 


Malcolm S. Weintraub, 
received the Award of 


Association, 
President, 
Progress in this category. 

Nine state junior bar organizations, 
eight junior bar organizations in cities 
over 500,000, and six in cities under 
500,000 submitted entries in this year’s 
competition. 

Lewis H. Hill Ill, Tampa, Florida, 


was Chairman of the Award of 
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R. E. G. Howe, London, England, and George W. Edmonds, Toronto, 


Canada, receive flags which flew atop the United States Capitol on the day 


Hawaii was admitted as the fiftieth state. The presentation was made at a 


Junior Bar Conference luncheon by Dan Inouye, first Congressman from 


the new State of Hawaii and a member of the Junior Bar Conference. 





Achievement Committee. Other mem- 
bers were Gould B. Hagler, Augusta, 
Georgia; George B. Raup, Springfield, 
Ohio; Angus H. Macaulay, Jr., Rich- 
mond, Virginia; John C. Beaslin, Salt 
Lake City, Utah; and Daniel J. Riviera, 
Seattle, Washington. 

The traditional Award of Achieve- 
held 


morning, August 28. The topics pre- 


ment Workshop was Sunday 
sented and the representatives who par- 
ticipated in the program were the fol- 
lowing: 

“Aviation Law Institute’—Wayne L. 
Millsap of the Junior Bar Section of 
Bar Association of St. Louis; “Founda- 
Gerald J. Kahn of 
the Milwaukee Junior Bar Association; 
“Practical Legal Institute’”—William 


Bar; 


tion for Freedom” 


Colson of the Florida Junior 


American Bar Association Journal 


“Youth Traffic Courts’—Charles E. 
Hoffhaus, of the Junior Section, The 
Lawyers Association of Kansas City; 
“Public Information-TV”—William St. 
Clair, of the Austin Junior Bar As- 
sociation; “Woman’s World”—Gerald 
Kahn, of the Milwaukee Junior Bar 
Association; “Lawyer’s Practice and 
Procedure Handbook”—Wallace D. 
Riley, Jr., of the Junior Bar of the 
Detroit Bar Association and Arthur W. 
Lieboldt, Jr., of the Junior Bar Associ- 
ation of Philadelphia; “Legal Drafting 
Competition”—George T. Roumell, Jr., 
of the Junior Bar Committee of the 
Detroit Bar Association; “Essay Con- 
test for High Schools as part of Law 
Day USA”—Arthur W. Lieboldt, Jr. 
of the Junior Bar Association of Phila- 
delphia; and “Public Relations via 
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Newspapers and Radio”—Carl W. 
Nielsen, of the Connecticut Junior Bar 
Section. 

Personal Finance Debate. In a 
closely contested competition, R. Har- 
vey Chappell, Jr., of Richmond, Vir- 
ginia, and James R. Stoner, of Wash- 
ington, D. C., were adjudged the win- 
ners in the Fourteenth Personal Finance 
Law Debate presented by the Con- 
ference on Personal Finance Law with 
the co-operation of the Junior Bar Con- 
ference. The purpose of this debate is 
to dramatize a legal problem of current 
importance in the field of consumer 
credit. Messrs. Chappell and Stoner 
represented the appellants on the nega- 
tive side of the question whether a law 
regulating the lending of money and 
the charges therefor, without any limit 
or classification based upon the size of 
the loan, is constitutional. S. David 
Peshkin, of Des Moines, lowa, and 
Cullen Smith, of Waco, Texas, repre- 
sented the appellee on the affirmative 
side of the question. Winning counsel 
received the honorarium from the Con- 
ference on Personal Finance Law. 
The briefs prepared by the opposing 
counsel are available through the Con- 
ference on Personal Finance Law, Linn 
K. Twinem, Executive Secretary, 50 
Church Street, New York 7, New York. 

Richardson Elected Section Delegate. 
Robert R. Richardson, of 


Georgia, was elected by the Conference 


Atlanta, 


for a one-year term as its Section Dele- 
gate in the House of Delegates, to suc- 
ceed the present delegate, Kirk McAl- 
pin, of Savannah, Georgia, effective at 
the Midyear Meeting 1961. 

Program Notes. A reception was 
held on August 26 in the Senate Caucus 
Room, in the Old Senate Office Build- 
ing. Among the many distinguished 
guests were Potter Stewart, Associate 
Justice of the Supreme Court of the 
United States, and Mrs. Stewart, and 
the following members of Congress: 
Senators J. W. Fulbright, Arkansas, 
Prescott Bush, Connecticut, Spessard L. 
Holland, Florida, Richard B. Russell, 
Georgia, John Sherman Cooper, Ken- 
tucky, Allen Ellender, Louisiana, Rus- 
sell B. Long, Louisiana, Harrison 
Williams, New Jersey, Stephen M. 
Young, Ohio, Olin D. Johnston, South 
Carolina, Strom Thurmond, South Car- 
lina, Ralph Yarborough, Texas, 


Frank E. Moss, Utah, A. Willis Rob- 
ertson, Virginia, Warren G. Magnu- 
son, Washington, Alexander Wiley, 
Wisconsin, and Representative Hale 
Boggs, of Louisiana. The Conference 
was particularly happy to have Mrs. 
William Proxmire, wife of the junior 
Senator from Wisconsin present, al- 
though the Senator was unable to at- 
tend. Some 400 persons attended this 
reception. Following the reception, 
many attended the sunset parade by 
the United States Marine Corps, one of 
the truly inspiring ceremonies to be 
witnessed in Washington. 

Leo E. 


Illinois, 


Allen, Congressman from 
attended the reception for 
J.B.C. members given by the District of 
Columbia Junior Bar Section, August 
30, at the Columbia Yacht Club. 

The Conference was privileged to 
have two distinguished representatives 
of the Bars of countries as 
speakers on the program. George W. 
Edmonds, President of the Junior Bar 
Section of the Canadian Bar Associ- 
ation of Toronto, Canada, spoke on the 
effect of the pre-Revolutionary Quebec 
Act in determining the course of his- 
tory in Canada and the United States. 
Richard Edward Geoffrey Howe, bar- 


rister, of London, England, was the 


other 


speaker at the annual reception and 
luncheon in honor of state and local 
junior bar presidents and their wives. 
He contrasted the British barrister with 
his American counterpart. Among the 
differences he noted was that there are 
no contingent fees in the British system 
and barristers have no contact with 
witnesses before trial other than the 
parties themselves and professional or 
expert witnesses. 

One of the highlights of this recep- 
tion and luncheon was the presentation 
by Daniel K. Inouye, Congressman 
from Hawaii, of new fifty-star Ameri- 
can flags flown from the Capitol Build- 
ing, to Messrs. Edmonds and Howe and 
to last year’s national officers, Messrs. 
Gayle, Smith and Burns. 

Tom C, Clark, Associate Justice of 
the Supreme Court of the United 
States, was the speaker at the Annual 
Meeting luncheon on Saturday, August 
27. His reminiscences of his experi- 
ences before and since his elevation to 
the Supreme Court were entertaining. 

Robert A. Bicks, Assistant Attorney- 
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General, Antitrust Division, partici- 
pated in the program on Saturday af- 
ternoon, August 27, and described the 
honors program whereby his division 
has greatly improved the caliber of its 
young lawyers, Along the same lines, 
the panel discussion on the problems 
of the legal profession in representing 
clients having matters with the Federal 
Government received and 
many helpful comments were made to 
explain the proper and most effective 


was well 


ways for lawyers to represent clients in 
these circumstances. In addition to Mr. 
Bicks, panel members included Philip 
E. Areeda, Assistant Special Counsel 
to the President; Julian H. Singman, 
Assistant Chief Counsel, Antitrust Sub- 
committee of the House Judiciary Com- 
mittee; John Weitzel, Deputy to the 
Secretary of the Treasury; and An- 
thony Lewis, Washington Bureau of 
the New York Times. Edwin S. Rocke- 
feller was the moderator of this part of 
the program. 


Last minute conflicts prevented Sen- 
ator Kenneth B. Keating, of New York, 
from speaking to the first session of 
the membership Saturday morning, 
August 27, but the Conference was 
fortunate in that Senator John A. Car- 
roll, of Colorado, on short notice, de- 
lighted the meeting with his discussion 
of why the Congress is not able to do 
all the things and pass all the legisla- 
tion which, in his opinion, should be 
passed. 

Another highlight of the meeting 
was the session of the Conference As- 
held at the Pan-American 
Union, in the chambers in which the 
Organization of American States sits. 
Dr. Charles Fenwick, head of the Legal 
Department of the Union, effectively 
described the work of the O.A.S. and 
the current problems it faces, including 
the Cuban situation. Donald K. Duvall, 
of Washington, D. C., Vice Chairman 
of the Conference’s Inter-American Bar 
Committee, deserves the credit for this 
inspiring program. 


sembly 


Many other events, such as the tour 
of Annapolis and the United States 
Naval Academy, were well attended 
and well received. The Annual Meeting 
Committee and the Junior Bar Section 
of the District of Columbia Bar Associ- 
ation deserve the grateful thanks of the 
Conference. 
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The Depletion Base Controversy 
by Theodore D. Taubeneck, Washington, D. C. 


Within the space of one short week 
last June, Congress and the Supreme 
Court answered several of the questions 
in a major tax controversy which has 
been of tremendous importance to ex- 
tractive industries for a great many 
years. 

The controversy involves the meas- 
urement of the percentage depletion al- 
lowance for most “hard minerals” 
that is, natural deposits other than gas 
and oil—and the votes were over- 
whelming: the Senate, 87-0, amended 
the Public Debt and Tax Rate Exten- 
sion Act of 1960 by adding provisions 
which the Treasury sought in 1959; the 
Court, 9-0, yielded to the Department 
of Justice’s arguments in United States 
v. Cannelton Sewer Pipe Co., 364 
U: S. 76. 

At issue were not the depletion rates 
for any minerals, but the so-called de- 
pletion base—the gross income figure 
against which the rate for a particular 
mineral is to be applied. The signifi- 
cance of this figure can be seen in the 
fact that the Department of Justice told 
the Court that Cannelton would have 
a revenue impact of roughly $600 mil- 
lion annually. 





I. Beneficiation Dispute 

The depletion base can be under- 
stood by recalling that Congress, when 
it first allowed percentage depletion to 
gas and oil by the Revenue Act of 
1926, provided simply that the rates 
should be applied to “gross income 
from the property”. The same phrase 
was used in extending percentage de- 
pletion to the first of the hard minerals, 
coal, sulfur, and metallic ores, in the 
1932 act. 

From the outset, the phrase proved 
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troublesome. Many oil and gas pro- 
ducers refined or transported their pro- 
duction, to some extent, before realiz- 
ing income. Consequently, they would 
have a much larger total income than 
those selling crude oil and gas at the 
well. Since the same rate was applicable 
to all producers alike, and the act said 
“gross income from the property”, the 
Treasury provided by regulations that 
the depletion base of the integrated 
operators (that is, those selling after 
more extensive processing than other 
producers would employ) should be 
“assumed to be equivalent to the mar- 
ket or field price of the oil and gas 
before conversion or transportation”. 

This was a workable rule. Oil and 
gas producers were reduced to'an obvi- 
ous common denominator, the crude 
product of their wells, and a dollar 
figure was generally available for com- 
puting the depletion base at this point 
because of the widespread system of 
“posted prices” whereby there is, for 
example, a recognized, publicized price 
for crude oil in a particular oil field on 
a given day (much as the New York 
Stock Exchange furnishes price infor- 
mation for listed stocks at any given 
moment). 

At the time of the 1932 act, the rule 
had not yet been sustained.' Neverthe- 
less, it seems likely that Congress chose 
the percentage-of-gross-income method 
for the first of the hard minerals with 
full knowledge of the rule. Moreover, 
it is quite clear that Congress was 
apprised of the problem of integrated 
operators at that time, because the staff 
of the Joint Committee discussed the 
problem in a study published in 1929 
of possible depletion methods for hard 
minerals,” 


That report pointed out that each of 
the metals had a common denominator, 
For example, most iron ore was sold in 
the crude form, while copper was not 
generally sold (and then, only in small 
amounts because of the large-scale 
vertical integration of the copper in. 
dustry) until the ore had been “con- 
centrated”, i.e., waste rock removed, so 
that the up-graded ore could be profit. 
ably shipped to a distant smelter. Not 
only were there common denominators, 
but, as the report indicated, the in- 
tegrated operators kept their books, 
too, on the basis of “net smelter re. 
turns”, so that they had dollar figures 
which could be used to compute their 
depletion bases, at the same point as 
other producers, 


Consequently, the regulations under 
the 1932 act defined “gross income 
from the property” a bit differently 
from the oil and gas definition (some 
of the hard minerals were not cut off 
at the crude product), and yet they 
provided that the integrated operator 
could not use his total income. Specifi- 
cally, the integrated operator was to 
use the “posted price”, if there were 
one, and if not, the price of “the first 
marketable product resulting from any 
process or processes minus the costs 
(including transportation costs) of the 
processes not listed below”. There fol- 
lowed “excepted processes” for four 
categories of hard minerals: coal, sul- 
fur, ores customarily sold in the crude 
form, and ores not customarily sold in 
the crude form.* 

It was doubtless not then realized 
that the posted price system was far 
less widespread for the hard minerals 
than for oil and gas, that vertical in- 
tegration, on the other hand, was far 
more widespread, and that there were 
much greater variations in the physical 
and chemical characteristics of each 
hard mineral and in the processes ap- 
plied to each. These factors made con- 
troversy inevitable, and it soon became 





1. The rule was later supported by three 
appellate decisions, (Brea Cannon Oil Co. v. 
Commissioner, 77 F. 2d 67 (9th Cir.), Con- 
sumers Natural Gas Co. v. Commissioner, 78 F. 
2d 161 (2d Cir.), Greensboro Gas Co. v. Com- 
missioner, 79 F. 2d 701 (3d Cir.)), from all of 
which petitions for certiorari were denied (re- 
spectively, 296 U. S. 604, 296 U. S. 634, and 296 
U. S. 639.), so that the rule still obtains for oil 
and gas. 

2. Preliminary Report on Depletion, Volume 
I, Part 8 (1929). 
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clear that there were troublesome am- 
biguities in the 1932 regulations. When 
was there a “representative market or 
field price of a product of like kind 
and grade from which the product sold 
was derived” (posted price)? Absent 
such a price, what was “the first mar- 
ketable product” and what was in- 
cluded in the “excepted processes” 
(beneficiation ) ? 

The controversy ended up in court 
and in Congress. In New Idria Quick- 
silver Mining Co. v. Commissioner, 
144 F. 2d 918, the Ninth Circuit held 
that a taxpayer who mined cinnabar 
ore, furnaced it to obtain mercury and 
sold the mercury in flasks, could in- 
clude all of its income from sales of 
mercury in its “gross income from the 
property”. The Court said: 


There is no market for the crude 
cinnabar ore; out of every ton of crude 
cinnabar ore transported to the sur- 
face, 1995 pounds are rock having no 
value whatever. No salable product is 
produced by crushing; concentration 
has proved uneconomical and is not 
used; the beneficiation which takes 
place in the rotary furnace and con- 
densing system is not legally distin- 
guishable from the preceding processes 
of mining and crushing. 


Note that this language suggests a dou- 
ble standard—furnacing is an allow- 
able process for cinnabar ore because 
it is “beneficiation” and because it is 
necessary to produce a “saleable prod- 
uct” from such ore. 

In the Revenue Act of 1943, Con- 
gress added to the 1939 Code a stat- 
utory definition of “gross income from 
the property” 
1932!) 
the four categories of the previous 
regulations, and specifically allowed 
the furnacing of quicksilver ores and 


(made retroactive to 


which retained in substance 


disallowed roasting, smelting, refining 
and electrolytic deposition. 

However, this act and the 1942 act 
extended percentage depletion to addi- 
tional hard minerals, which the four 
categories fit no better than they had 
fit quicksilver. Moreover, Congress in- 
serted introductory language which 
materially departed from the regula- 
tions, as follows: 


gross income from the property 
means the gross income from mining. 
The term “mining” as used herein, 





shall be considered to include not 
merely the extraction of the ores or 
minerals from the ground but also the 
ordinary treatment processes normally 
applied by mine owners or operators 
in order to obtain the commercially 
marketable mineral product or prod- 
ucts. The term “ordinary treatment 
processes”, as used herein, shall in- 
clude the following: [categories 1-4].4 


This language was barely explained as 
intended 


to make certain that the ordinary 
treatment processes which a mine op- 
erator would normally apply to obtain 
a marketable product should be con- 
sidered as a part of the mining opera- 
tion, and to give reasonable specifica- 
tion of what are to be considered such 
processes for various kinds or classes 
of mines. 


S. Rep. No, 627, 78th Cong., Ist Sess., 
1944 Cum. Bull. 973, 991. It can be 
seen that Congress, seeking to resolve 
the “beneficiation dispute”, did so in a 
way which created serious new am- 
biguities. These few words were to be 
relied on by thousands of miners, with 
dozens of varied minerals and mineral 


processes, 


II. Commercially Marketable 
Products 

The controversy continued. /nter- 
national Tale Co. v. Commissioner, 15 
T. C. 981 (1950), involved a company 
in upstate New York which blasted, 
crushed and ground talc, which it sold 
in sacks in varying degrees of fineness. 
The Commissioner sought to cut off 
the depletion base before grinding and 
sacking, but the Tax Court held that 





3. The processes excepted are as follows: 

(1) In the case of coal—cleaning, break- 
ing, sizing, and loading at the mine for ship- 
ment; 

(2) In the case of sulfur—pumping to 
vats, cooling. breaking, and loading at the 
mine for shipment; 

(3) In the case of iron ore and ores which 
are customarily sold in the form of the crude 
mineral product—sorting or concentrating 
to bring to shipping grade, and loading at 
the mine for shipment; and 

(4) In the case of lead, zinc, copper, gold 
or silver ores and ores which are not cus- 
tomarily sold in the form of the crude min- 
eral product—crushing, concentrating (by 
gravity or flotation), and other processes to 
the extent to which they do not beneficiate 
the product in greater degree (in relation 
to the crude mineral product on the one 
hand and the refined product on the other) 
than crushing and concentrating (by gravity 
or flotation). [emphasis added} 

4. Note that unlike the regulations, this did 
not purport to be exclusive but provided that 
allowable processes should “include the follow- 
ing”. More important, “the first marketable 
product” of the regulations was changed to ‘‘the 
commercially marketable mineral product or 
products;” this, in turn, was shifted to be an 
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taxpayer had an “ore . . . not cus- 


tomarily sold in the form of the crude 
mineral product” and so it was en- 
titled to grinding under category (4). 
It said: 


. .. Of the commercial tale reported as 
sold in the crude form, less than five 
percent was produced or sold in the 
eastern part of the United States. 
There are no reported sales of crude 
commercial tale produced in New York 
State. 


The Tax Court, however, went on to 
say: 


The evidence shows that milling of 
the ore at their own mills prior to sale, 
was the normal treatment; that the 
processes of grinding, grading, and 
sacking of the product were the “ordi- 
nary treatment processes usually [sic] 
applied by mine owners or operators 
in order to obtain the commercially 
marketable mineral product.” As above 
observed, there was no _ recognized 
market for crude tale and it was not 
customarily sold in the form of a crude 
mineral product. The first commercial- 
ly marketable form of tale was and is 
in the powdered form in which it 
comes from mills such as petitioner’s. 


The Internal Revenue Service, mean- 
while, persisted in reducing the “gross 
income from the property” of inte- 
grated operators by scrutinizing each 
case simply to decide whether the in- 
tegrated operator applied processes 
which went beyond beneficiation. This 
“processing” approach cut-off many 
operators at a point where they had no 
product which they could sell; indeed, 
in some cases the cut-off was estab- 
lished at a point where no one sold 
the product. 








integral part of the general definition of all or- 
dinary treatment processes, rather than merely 
part of the provision for the particular case of 
an integrated operator in an area where there 
was no representative price for comparable 
crude ore or concentrates. 

5. Shale and calcium carbonates could be 
crushed and ground and, if done simultaneous- 
ly, blended—but not treated with heat to make 
cement. 1953-2 Cum. Bull. 41. Novel processes 
were allowed for certain low-grade iron ores. 
1953-2 Cum. Bull. 158. Shale and brick-and-tile 
clay could be crushed and ground and, where 
done to clean the clay, mixed with water—but 
not formed and treated with heat to make 
bricks and tile. 1954-1 Cum. Bull. 62, 1955-1 
Cum. Bull. 73. Hydraulic extraction of salt was 
allowed up to a point equivalent to the mouth 
of a rock-salt mine. 1955-1 Cum. Bull. 290. 
Granite and marble extracted for blocks could 
be processed only to rough blocks. 1955-1 Cum. 
Bull. 290. Slate and shale used to manufacture 
light-weight aggregates were cut off after pri- 
mary crushing. 1955-1 Cum. Bul!. 357. Clam 
and oyster shells could only be detached from 
their beds, washed and loaded for shipment to 
docks. 1956-2 Cum. Bull. 330. Chemical grade 
limestone was cut off after primary and sec- 
ondary crushing. and before “pulverization.” 
1956-2 Cum. Bull. 332. 
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Tax Notes 


As percentage depletion was ex- 
tended to additional non-metallic hard 
minerals (in 1947, 1951 and 1954), 
the difficulties of finding acceptable 
common denominators increased, along 
with increasing variations in the min- 
erals and their processing. Where there 
were few, if any, sales of a particular 
mineral in either crude or concentrated 
form, for example, dollar amounts 
were inevitably hard to determine for 
the depletion base of any integrated 
operator, whatever his cut-off point. 

Taxpayers went to court, and were 
uniformly successful in having their 
depletion base 
own “commercially marketable mineral 


measured by their 
products”, i.e., the products which they 
sold. The Tax Court pursued the dicta 
quoted from /nternational Talc, supra,® 
and so did the U. S. District Courts, in 
the first of which a company producing 
brick-and-tile clay (added in 1951) 
from which it made burnt brick and 
tile, challenged the Service’s position 
and prevailed.‘ 

In the latter case the parties agreed 
for the record that taxpayer’s processes 
were “the ordinary ones by which 
brick and tile clay generally is ex- 
tracted from the ground and processed 
into common brick and tile” and that 
“of the brick and tile clay mined in 
the United States, there is opportunity 
for the sale of only a negligible quan- 
tity before it is put in the form of 
burnt brick and tile”. This agreement 
brought a simple judicial answer: “The 
statute does not exclude manufacturing 
processes as long as they are ordinary 
processes normally used in obtaining 
the commercially marketable mineral 
product.” 


A slightly harder cut-off problem 
was posed in the next District Court 
case, which involved a talc producer 
who processed his tale in two different 
ways—grinding into powder for sale 
in bags and cutting into crayons for 
sale in boxes. The court included in 
the depletion base income from cutting 
and boxing, as well as grinding and 
sacking, and was affirmed by the 
Fourth Circuit.S These two courts high- 
lighted a further problem in the statute 
by ruling that tale was a “mineral” and 


“ 


not an “ore”, and so fell in none of 
the statutory categories. It will be re- 


membered that category (4) was de- 


1138 





signed for the integrated operator in 
an area with no comparable sales of 
crude or concentrated products, in the 
case of “ores which are not custom- 
arily sold in the form of the crude 
mineral product” (italics added). 

These cases were followed by more 
brick-and-tile clay cases® and cases in- 
volving cement rock,!° magnesite,!! 
perlite,!? shale,!* slate,'4 limestone,!® 
and fire clay'®, in all of which the 
taxpayer’s depletion base was equated 
with his total income, and his “gross 
income from the property” based upon 
his own “commercially marketable 
mineral product”. This was allowed, 
even where the end product was pro- 
duced by adding other minerals and 
even where such other minerals were 
purchased from other producers.'* In- 
deed, the only success achieved by the 
Department of Justice, against the host 
of taxpayers who pressed these suits 
was in the Tenth Circuit in two 1958 
cases where the Department specifically 
opposed the inclusion of income attrib- 
utable to bags and bagging.'® 


III, The Dénouement 

In 1957, the Supreme Court denied 
certiorari in the cement rock case and 
thirty-odd clay cases. (355 U. S. 824 et 
seq.) Last term, however, it granted 
certiorari in Cannelton, a case in 
which the Government endeavored to 
show the widespread marketability of 
fire clay and shale which the taxpayer 
produced and processed into vitrified 
sewer pipe, flue lining and kindred 
clay products. 

Meanwhile, the Treasury submitted 
two legislative proposals to stem the 
tide—one in 1958 and one in 1959. 
Hearings were held by the Ways and 
Means Committee on the latter bill; 
neither was approved by the committee, 


which announced after certiorari was 
granted in Cannelton that it would 
await the outcome of that case, 

The Supreme Court handed down 
the decision on June 27, The Senate, 
however, refused to wait and passed 
the 1959 Treasury proposal on the 
previous Monday, June 20. At the 
Treasury’s request, a different legisla- 
tive solution was approved by the Con- 
ference as a substitute on Friday, 
June 24, with only meagre explanation, 
again, in the report of conference. 


In Cannelton, the Court held that 
the taxpayer’s “gross income from the 
property” included only “the value of 
its raw fire clay and shale, after the 
application of the ordinary treatment 
processes normally applied by nonin- 
tegrated miners engaged in the recov- 
ery of those minerals” (italics added). 
Accepting the Justice Department’s 
view of the legislative and administra- 
tive history, and particularly the back- 
ground of the 1932 and 1943 acts 
developed in a 500-page appendix to 
its brief, the Court concluded that the 
“cut-off point” has always been in- 
tended as that point “where the ordi- 
nary miner shipped the product of his 
mine”. Integrated operators are not 
to receive “preferred treatment” and 
the depletion allowance is not to be 
based on “the value of finished ar- 
ticles”. The fact that Cannelton could 
not in fact have sold raw fire clay or 
shale (at a profit) was brushed aside 
as something wholly irrelevant. 

In meeting taxpayer’s argument that 
it had no “commercially marketable 
product” short of finished clay prod- 
ucts, the Court seems to have taken 
simultaneously two different routes like 
the “processing” and “marketable” ap- 
proaches already noted. It did not 
simply look for “the marketable prod- 





6. See, e.g., Black Mountain Coal Corp., 21 
T.C. 746, American Gilsonite Co., 28 T.C. 194, 
Riverton Lime & Stone Co., 28 T.C. 446, Mata- 
gorda Shell Co., 29 T.C. 1060, Halquist, 33 T.C. 
304. 

7. Cherokee Brick and Tile Co. v. U. S., 122 
F. Supp. 59 (M.D., Ga. 1954), U. S. v. Cherokee 
Brick and Tile Co., 218 F. 2d 424 (5th Cir., 
1955). 

8. Hitchcock Corp. v. Townsend, 132 F. Supp. 
785 (M.D., N. C., 1955). Townsend v. Hitchcock 
Corp., 232 F. 2d 444 (4th Cir., 1956). 

9. E.g., U. S. v. Sapulpa Brick & Tile Corp., 
239 F. 2d 694 (10th Cir., 1956); U. S. v. Merry 
Bros. Brick & Tile Co., 242 F. 2d 708 (5th Cir., 
1957). 

10. Dragon Cement Co., Inc. v. U. S., 244 F. 
2d 513 (ist Cir., 1957). 

11. Northwest Magnesite Co. v. U. S.,1 AFTR 
2d 1405 (E.D., Wash., 1958). 

12. Utco Products, Inc. v. U. S., 52 AFTR 1823 
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(D.C., Utah, 1957). 

13. Richland Shale Products Co. v. U. S., 168 
F. Supp. 731 (E.D., S. C., 1958). 

14. Southern Lightweight Aggregate Corp. v. 
U. S., 1 AFTR 2d 392 (E.D., Va., 1957); Arvonia- 
Buckingham Slate Co., Ime. v. U. S., 167 F. Supp. 
903 (E.D., Va., 1957). 

15. E.g., California Portland Cement Co. v. 
U. S., 3 AFTR 2d 438 (S.D., Cal., 1958); Book- 
walter v. Centropolis Crusher Co., 272 F. 2d 391 
(8th Cir., 1959). 

16. E.g., Acme Brick Co. v. U. S., 167 F. Supp. 
911 (N.D., Tex., 1956), affd. by stipulation, 57-1 
U.S.T.C. 9617 (5th Cir., 1957), cert. den. 355 
U. S. 824 (1957); U. S. v. Cannelton Sewer Pipe 
Co., 268 F. 2d 334 (7th Cir., 1959). 

17. Monolith Portland Cement Co. v. U. S., 
269 F. 2d 629 (9th Cir., 1959). 

18. U. S. v. Uteco Products, 257 F. 2d 65; U. S. 
v. American Gilsonite Co., 259 F. 2d 654, cert. 
den. 359 U. S. 925. 
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uct”, of the taxpayer or anyone else. 

Because the record showed substan- 
tial tonnages of fire clay and shale 
sold crude (in Indiana), the Court 
said they would fall into category (3) 
which now lists allowable processes for 
“minerals which are customarily sold 
in the form of a crude mineral prod- 
uct”, so that 


. all processes used by the non- 
integrated miner before shipping the 
raw fire clay and shale would under 
such a formula be available to the 
integrated miner-manufacturer to the 
same extent but no more. 


At the same time, the large sales 


. indicates that fire clay and shale 
were “commercially marketable” in 
their raw state unless that phrase also 
implies marketability at a profit. We 
believe it does not. Proof of these 
sales is significant not because it re- 
veals an ability to sell profitably— 
which the respondent could not do— 
but because the substantial tonnage 
being sold in a raw state provides con- 
clusive proof that, when extracted from 
the mine the fire clay and shale are in 
such a state that they are ready for 
industrial use or consumption—in 
short, they have passed the mining 
state on which the depletion principles 
operate. 


While these passages answered the 
cut-off problem for the Cannelton 


Sewer Pipe Company, they leave many 
loose ends, and it can be expected that 
another round of court decisions will 
be required to unravel them.’® The 
legislative change enacted in June ap- 
plies only to taxable years beginning 


after December 31, 1960, so that it is 
of no avail in clarifying questions for 
any year up to and including 1960. 


Some of the questions left for other 
miners can be found in the Court’s 
opinion. Does each mineral named in 
the Code have one “commercially mar- 
ketable mineral product” and one cut- 
off point or are “all processes used by 
of a particu- 
lar mineral allowable? What if some of 
those processes go beyond the first 


” 


the nonintegrated miner 


point of “industrial use or consump- 
tion” and yet are specifically listed as 
allowable in the code? Would it make 
a difference if, for example, the oper- 
ator had a totally different type of 
shale from that involved in Cannelion, 
or two distinct types of shale? Was the 
“substantial tonnage” of crude sales in 
Indiana significant only for other op- 
erators in Indiana, so that operators in 
other states might have a different cut- 
off point? What is a “substantial ton- 
nage”—10 per cent? Would anything 
less show a readiness for “industrial 
use of consumption” so that an early 
cut-off would apply without a “sub- 
stantial tonnage” of sales, for example, 
of the crude mineral??° To what ex- 
tent does the Court’s reasoning apply 
to a mineral which does not fall in any 
of the four categories because it is “not 
customarily sold crude,” but also is 
not an “ore”? (The opinion, perhaps 
inadvertently, read (4) as covering 
“minerals”. ) 

While the legislation made categories 
(3) and (4) [now 613 (c) (4) (C) 
and (D)] applicable to “ores or min- 
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erals”, and thus helps to answer the 


last question, it does not conclusively 
answer the other questions. As it 
emerged from conference, the new pro- 
vision removes the “commercially mar- 
ketable mineral product” phrase and 
the word “includes” so that the listed 
processes probably are exclusive. The 
processes, in turn, were made some- 
what more specific; moreover, they 
were tied to the depletable mineral as 
an answer to the additives problem 
earlier. Language was 
picked up from the regulations to allow 


mentioned 


processes “necessary or incidental” to 
named processes, and to disallow cer- 
tain additional processes, such as fine 
pulverization, shaping and calcining. 
Specific provisions were added for 
minerals used to manufacture cement 
and clay used to manufacture sewer 
pipe and kindred products,?! and ura- 
nium was specifically named in cate- 
gory (4). 

For unlisted minerals, however, large 
questions remain. For example, will 
the Supreme Court’s reasoning be used 
to determine which category (3 or 4) 
governs a particular mineral? 

For listed as well as unlisted miner- 
als once the right category is found, 
will the mineral have one or more cut- 
offs? Can processes listed as allowable 





19. There are several cases in the Courts of 
Appeals going forward to decision right now: 
Dizie Fire Brick Co. in the Fifth Circuit, Stand- 
ard Clay Mfg. Co. in the Third, Sparta Ceramic 
Co. in the Sixth, Centropolis Crusher Co. in the 
Eighth (remanded August 30, 1960, for further 
trial court proceedings); and, in the Ninth 
Circuit, Pacific Clay Products, California Port- 
land Cement Co., Monolith Portland Cement 
Co., and Victorville Limerock Co. 

20. The Court, it should be noted, distin- 
guished “factually” the prior cases involving 
minerals sold in the crude form in only “neg- 
ligible” quantities. 

21. Ironically, grinding is allowed, one of the 
very processes disallowed by the Supreme 
Court for the Cannelton Sewer Pipe Co. Com- 
pounding the irony Cannelton itself gets grind- 
ing because it paid its original tax on that basis, 
and no timely assertion of a deficiency was 
made by the Government. 
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be disallowed under any circum- 
stances? If listed as disallowed, when 
may a process be allowed as “necessary 
or incidental” to allowed processes? 


IV. Aftermath 


The week it was construed by the 
Supreme Court, the “commercially 
marketable mineral product” phrase left 
the code. However, the Treasury will 
promulgate regulations under the new 
law, make final regulations under the 
1954 Code for prior years, and revise 
regulations under the 1939 Code to gov- 
ern open years. In doing so, it will look 
to the Cannelton decision for past years, 
and may well conclude that, for future 
years, the legislative intent was the 
same as the judicial understanding. 
Perhaps for all years, Treasury will 
seek to bring order out of chaos by 
providing a specific cut-off (or cut- 
offs} for each mineral. 
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In any event, Treasury should pro- 
vide guidelines for determining wheth- 
er a mineral (or ore) is in category 
(3) or (4)—whether it is “customarily 
sold in the form of the crude mineral 
product”.2* If a mineral is in (3), 
there will then be a question of what 
processes are allowable “to bring to 
shipping grade and form”. On the 
other hand, for minerals in (4) there 
will be a question of what processes 
are allowable for “separation or ex- 
traction of the product or products 
from the ore or mineral”, 


But in addition to the cut-off ques- 
tions dealt with or raised in Cannelton 
and the new legislation, there is a 
further area of dispute which can be 
anticipated. As noted at the outset, the 
question of “gross income from the 
property”*° for many producers of 
hard minerals requires that a dollar 
amount be attributed to the mineral 
production: of an integrated operator 
in an area where there are no com- 
parable sales of a crude or concen- 
trated product, Even when a cut-off 
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point is established for such a pro. 
ducer, a price must be found for his 
cut-off “product”. 

In Cannelton, the Supreme Court 
said “the miner-manufacturer is but 
selling to himself the crude mineral 
that he mines, insofar as the depletion 
allowance is concerned.” But what is 
the price of such a “sale”? For twenty- 
eight years, the regulations have pro. 
vided for an allocation of gross income 
between mining and manufacturing on 
the basis of costs. That is, manufactur. 
ing costs (and, since 1940, propor. 
tionate profits) are to be subtracted 
from total income to arrive at “gross 
income from the property”. 


Presumably, then, a cost allocation 
must be made, unless one can find a 
“representative market or field price 
(as of the date of sale) of a mineral 
product of like kind and grade”. Such 
a price was found in one case, where 
“like kind and grade” was given a 
very broad meaning for coking coal.*4 

If no such price is found, however, 
the cost allocation required by the 
regulations would produce the weird 
result that a high-cost miner gets a 
larger “gross income from the prop- 
erty” than a low-cost miner, so that the 
least efficient producers could, conceiv- 


ably, get the largest depletion allow- f 


ance. This incongruity has always been 


a subject of much criticism, and yet a | 


substantially similar result is possible 
under the regulations proposed, but 
not yet made final, under the 1954 
Code. It may very well be that this 
pricing problem will prompt major re- 
visions in any regulations issuing from 
Treasury in the Cannelton aftermath. 





22. Note the ambiguity of the two underlined 
words. The latter, according to regulations, 
means “in the form in which it emerges from 
the mine”. Regs. 118, Sec. 29.23 (m)-1(h). 

23. And “taxable income”, for purposes of 
the 50 percent limitation in section 613(a). 

24. Alabama By-Products Corp. v. Patterson, 
258 F. 2d 892 (5th Cir., 1958), cert. den. 358 
U. S. 930. 


Th 
annu 
at th 
July 
tende 

Pr 
presi 
bly, . 
B. I 
over 
and | 
day 1 

Pa 
of th 
ernin 
the S 
sessit 
Joye 
and 
Presi 

W. 
direc 
Distr 
boar 
tion 


S clude 


L. a 
Hale. 
herat 
and , 
So 
tiona 
Jame 
form 
State 
the 
“Con 
Abro 
Presi 





ourt 

but 
eral 
tion 
at is 
onty- 
pro- 
ome 
g on 
ctur- 
)por- 
acted 


ZT OSs 


ation 
nd a 
price 
neral 
Such 
yhere 
en a 
val.24 
ever, 

the 
veird 
pts a 
prop- 
at the 
\ceiv- 
llow- 
been 


yet a 


ssible 
, but 
1954 
| this 
or re- 
from 














BAR ACTIVITIES 








Paul 
Carrington 


The Texas State Bar held the largest 
annual meeting in its 78-year history 
at the Rice Hotel in Houston, June 29- 
July 2. More than 4,500 persons at- 
tended the four-day meeting. 

President A, J. Folley, of Amarillo, 
presided over the first general assem- 
bly, June 30, and Vice President John 
B. Daniel, Jr., of Temple, presided 
over the Friday night annual banquet 
and the final general assembly, Satur- 
day morning. 

Paul Carrington, of Dallas, member 
of the American Bar Association’s gov- 
erning House of Delegates, assumed 
the State Bar presidency at the closing 
session. Other new officers include: 
Joyce Cox, of Houston, Vice President; 
and William L. Kerr, of Midland, 
President-Elect. 

W. Pat Camp, of San Antonio, Bar 
director for the 20th Congressional 
District, was elected chairman of the 
board of directors at its post-conven- 
tion session. New board members in- 
clude: W. A. Combs, Houston; Frank 
L. Jennings, Jr., Graham; Charles L. 
Hale, Jr., Corpus Christi; E. H. Mell- 
heran, Weslaco; W. O. Shafer, Odessa ; 
and J. E. Thompson, Pampa. 

Some fifty outstanding state and na- 
tionally prominent speakers included 
James F. Byrnes of South Carolina, 
former Associate Justice of the United 
States Supreme Court, who addressed 
the opening general assembly on 
“Communist Influence at Home and 


Abroad”; and Dr. Andrew David Holt, 
President of the University of Tennes- 


see, annual banquet speaker on “How 
To Be a Cobalt Bomb”. 
Chief Judge Alfred P. 
United States Court of Appeals for the 
Tenth Circuit, Oklahoma City, deliv- 


ered two major addresses: 


Murrah, 


“Justice 
Now or Never” at the Judicial Section 
luncheon; and “Lamps of Advocacy” 
at the State Junior Bar section meeting. 
At the latter meeting, Gibson Gayle, 
Jr., of Houston, Chairman of the Junior 
Bar Conference of the American Bar 
Association, presented the Honorable 
to the State Junior 
Bar and the Award of Merit to the 


Mention Award 
Fort Worth Junior Bar Association. 

Continuing legal education featured 
opening-day activities with simultane- 
ous legal institutes on Family Law and 
Criminal Law. In another first-day fea- 
ture, Southern Methodist University 
Law School defeated South Texas Col- 
lege of Law in the finals of moot court 
competition sponsored by the Junior 
Bar. Judges included several members 
of the Texas Supreme Court and Judge 
John R. Brown of the United States 
Court of Appeals for the Fifth Circuit, 
Houston. 

Chief Justice J. E. Hickman of the 
Supreme Court of Texas was honored 
at the opening general assembly. The 
former chairman of the National Con- 
ference of State Chief Justices will re- 
tire December 31 after serving 34 
years on the appellate bench. The ob- 
servance speaker was former Supreme 
Court Justice W. St. John Garwood of 
Austin, who presented Judge and Mrs. 
Hickman with an engraved silver plat- 
ter on behalf of the Bench and Bar of 
Texas. 

Officials of Barra Mexicana, intro- 
duced at the opening assembly, in- 
cluded: Dr. Martinez Baez, 
President; Oscar Morineau, First Vice 


Antonio 


President; and Virgilio Dominguez, 
Vice President, all of Mexico City. Mr. 
Morineau extended greetings on behalf 
of the Mexican Bar. 
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Moot court competition awards were 
presented by Junior Bar President 
Temple Driver, Wichita Falls; and Al- 
bert P. Jones, Houston, presented a 
trophy to the winning team on behalf 
of the Texas Association of Plaintiffs’ 
Attorneys. South Texas College of Law 
won the award for the best brief. 

A resolution calling for support of a 
proposed small loan law amendment to 
the Texas Constitution was ordered 
submitted to referendum of the Rar. 
The amendment, to be voted on in 
November, would empower the Texas 
Legislature to license and regulate 
lenders, define interest and fix maxi- 
mum rates of interest. This was the 
first action under a new State Bar rule 
providing that matters affecting policy 
of the Bar must be submitted to the 
membership on a referendum basis. 

The assembly adopted a resolution 
directing that the State Bar President 
refer to a committee the drafting of 
constitutional and statutory changes 
which would abolish justice of peace 
courts and transfer their judicial func- 
tions to the county courts and county 
courts at law, with provision that 
judges of county courts and county 
courts at law shall be licensed attor- 
neys, except in counties where licensed 
lawyers are not available. The resolu- 
tion directed that if the recommended 
changes are approved by membership 
referendum, they be made a part of 
the Bar’s legislative program. 

Upon assuming office, President Car- 
rington discussed for the final general 
assembly activities which will be em- 
phasized during his administration, 
and reviewed these developments: 

—The formation of a new Family 
Law Section. “Funds, which we hope 
to obtain from foundations”, said Mr. 
Carrington, “will permit the section to 
conduct extensive research essential to 
the success of this program.” The ulti- 
mate objective, he said, is the drafting 
of a proposed Family Law Code for 
Texas. 

A substantial forward step in the 
Texas Bar’s continuing legal education 
program. Two Houston foundations— 
the M. D. Anderson Foundation and 
Houston Endowment, Inc.—each gave 
the Bar $10,000 for publishing texts 
on Texas law. The publications will be 
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sold at cost to Texas lawyers. The pro- 
ceeds, Mr. Carrington explained, will 
produce a recoupment of the trust 
funds which may be used over and 
over in the publication of additional 
texts. ; 

—Announcement of a legal aid and 
lawyer referral survey. The survey, to 
determine existing legal aid and lawyer 
referral facilities and the potential need 
for these services in Texas, is being 
financed by the Southwestern Legal 
Foundation of Dallas. Co-sponsoring 
committees are the Legal Aid and Law- 
yer Referral Committees of both the 
State Bar of Texas and the American 
Bar Association. 


Philip C. 


Ebeling 





Ground-breaking ceremonies for the 
Ohio Legal Center, to be located on 
the Ohio State University campus, 





Columbus, took place on September 10. 

The ceremony was held on the site 
of the proposed service and research 
building for the lawyers and public of 
Ohio at 33 W. llth Avenue, across 
from the new Ohio State University 
College of Law. 

Ohio State Bar Association Founda- 
tion President Philip C. Ebeling, Day- 
ton, presided over the rites. They fol- 
lowed a luncheon of Ohio State Bar 
Association semi-annual group com- 
mittee meetings and a session of the 
Ohio State Bar Association executive 
committee. 

Among those who spoke were Fred 
A. Smith, Toledo, Chairman of the 
Ohio State Bar Association building 
committee; Matthew J. Smith, New 
Philadelphia, President of the Ohio 
State Bar Frank R. 
Strong, Dean of the Ohio State Univer- 
sity College of Law; Chief Justice Carl 
V. Weygandt of the Supreme Court of 
Ohio, and George W. Ritter, Toledo. 

The modern edifice will house the 
Ohio State Bar Association headquar- 
ters and facilities for legal research 
and post-graduate legal education. It 
will become a part of the new class- 
rooms, auditorium and library units of 
the Ohio State University College of 
Law and proposed law residences de- 


Association; 





ii 
t 
. 





Architect’s Sketch of Ohio Legal Center 
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signed for professional study and re. 
search. 

Funds for the building were donated 
to the University by the lawyers and 
judges of Ohio. The estimated cost is 
$650,000 and completion is expected 
in January, 1962. 


a 


J. Blaine 
Anderson 





The Annual Meeting of the Idaho 
State Bar was held at Sun Valley, July 
7-9. Highlighting the program was a 
debate on the question “Should the 
Connally Reservation Be Repealed by 
the Congress of the United States?” 
Taking the affirmative was Albert E. 
Jenner, Jr., of Chicago, former Presi- 
dent of the Illinois State Bar. The nega- 
tive was argued by Frank E. Holman, 
of Seattle, former President of the 
American Bar Association. At the busi- 
ness session on the last day a resolu- 
tion was offered proposing a referen- 
dum to the Idaho lawyers on this 
question, but a substitute resolution 
favoring the retention of the Connally 
Reservation was passed by a close 
margin after some heated discussion. 

Robert E, Smylie, Governor of the 
State of Idaho, offered some thoughtful 
and well-considered challenges to the 
Bar at the opening session, among 
which was a call for “dramatic in- 
creases” in salaries for Idaho Supreme 
Court Justices District Court 
Judges. 

Henry F. McQuade, Justice of the 
Idaho Supreme Court, followed the 
Governor with an address on “Insight 
into Supreme Court Procedure”. 


and 


F. Trowbridge vom Baur, Chairman 
of the American Bar 
Standing Committee on Unauthorized 
Practice of the Law, and former chief 
Counsel for the Navy Department, 


Association’s 


spoke on “Unauthorized Practice, a 
Strong Bar, and the Public Interest”. 
This talk outlined the history and or- 



















og 
igin ' 


sion, 
pract 
the | 
ganiz 
of th 
fied, 
matte 
Ca 
dent 
gave 
Roge 
Oute! 
in co 
In 
Conn 
passe 
enact 
Proce 
a leg: 
study 
and j 
to be 
the A 
Comr 
ferio} 
tion 
statul 
State 
for tl 
and | 
Bar J 
adopt 
Th 
Idah 
folloy 
ing, é 
Black 
Re 
wood 
Idahe 
of Di 


social 









laho 
July 
is a 

the 


| by 
13 2” 
t EL 
resi- 
ega- 
nan, 
the 
yusi- 
solu- 
ren- 
this 
ition 
ally 
close 
n. 
the 
htful 
| the 
nong 
in- 
reme 
ourt 
' the 
the 
sight 


‘man 
ion’s 
rized 
chief 
nent, 
‘e, a 
est”. 
1 or- 














Sherman J. 
Bellwood 


igin of the practice of law as a profes- 
sion, emphasizing that unauthorized 
practice of law as we know it preceded 
the law profession, and that the or- 
ganized Bar arose from the recognition 
of the public interest in having quali- 
fied, trained persons to handle legal 
matters, 

Carl F. Conway, Osage, Iowa, Presi- 
dent of the lowa State Bar Association, 
gave an inimitable talk (shades of Will 
Rogers!) on “Legal Opportunities in 
Outer Space” which left his audience 
in convulsions. 

In addition to the resolution on the 
Connally Reservation, other resolutions 
passed were: A resolution favoring the 
enactment of a State Administrative 
Procedure Act; a resolution calling for 
a legislative appropriation to finance a 
study leading to reform of the structure 
and jurisdiction of the inferior courts, 
to be guided by the report presented at 
the Annual Meeting by the State Bar 
Committee on the Reform of the In- 
ferior Courts. Also passed was a resolu- 
tion urging the amendment of Idaho 
statutes so as to make the Secretary of 
State an agent for foreign corporations 
for the purpose of service of process, 
and a resolution amending the State 
Bar Advisory Fee Schedule which was 
adopted at the 1959 Annual Meeting. 


The Board of Commissioners of the 
Idaho State Bar met at Sun Valley, 
following the close of the general meet- 
ing, and elected J. Blaine Anderson, of 
Blackfoot, President. 

Retiring President Sherman J. Bell- 
wood, of Rupert, was appointed as 
Idaho State Bar Delegate to the House 
of Delegates of the American Bar As- 
sociation. 
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BLIND PEOPLE 


Appreciate 
Attorneys’ Help 


Bequests that have come as a result 
of attorneys’ suggestions to clients have 
enabled Braille Institute to provide 
many services to blind people. To recip- 
rocate in some measure, Braille Institute 
campaigns continuously on “See Your 
Attorney About Your Will.” 
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of America, Inc. 
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William P. 
Moss 


William P. Moss, of Jackson, was 
elevated to the presidency of the Ten- 
nessee Bar Association at the 79th 
Annual Meeting in Gatlinburg in June. 
Charles C. Trabue, Jr., of Nashville, is 
President-Elect. 

Vice Presidents elected at the final 
business session are Alfred W. Taylor, 
Johnson City; Malcolm C. Hill, Spar- 
ta; and William F. Murrah, Memphis. 
Charles L. Cornelius, Jr., of Nashville, 
was named Secretary-Treasurer. 

The Association voted down a res- 
olution which would have requested 
the 1961 legislature to create the office 
of public defender for indigents in 
most Tennessee counties. 

The meeting also heard speeches by 
Fulton Lewis, Jr., news commentator 
for the Mutual Broadcasting System, 
and Raymond Burr, the Perry Mason 
of television, who told the Tennessee 
lawyers that their profession is the only 
civilized hope of saving the world. 


The members voted unanimously to 


October, 1960 °* 








approve a resolution calling on the 
American Bar Association to approve 
the retention of the Connally Reserva- 
tion. 

Taylor Cox, of Knoxville, was chair- 
man of the meeting. 


—_——@——— 


More than 26,000 Pennsylvania high 
school students were taken on lawyer- 
conducted courthouse tours during the 
past school term, according to a Public 
Relations Committee Survey. It was 
the fourth year for the Pennsylvania 
Bar Association sponsored tours, and 
the number of students has gone up 
each year: from 17,000 in 1956-57; to 
20,000 in 1957-58; 22,000 in 1958-59; 
and 26,250 in 1959-60. The number of 
participating county bar associations 
has also gone up steadily: from fifteen 
in 1956-57, to twenty-five in 1957-58; 
thirty-one in 1958-59 and thirty-five in 
1959-60. 

An extra feature of the tour program 
is a statewide essay contest on the sub- 
ject, “My Impressions of the Court- 
house Tour”, with a $250 prize for the 
best essay and a $100 prize for the 
winning student’s teacher, to be 
awarded at the Annual Meeting of the 
Association next January in Philadel- 
phia. The deadline for county bar as- 
sociations to enter their best-of-county 
essays in the statewide contest was 
September 1. 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Abmiratry: Unless you have sat 
on the bleachers in the marble mauso- 
leum of the Cass Gilberts and listened 
to the sharp dissents in admiralty de- 
cisions, you will never know what a 
valuable job my erstwhile Cornell col- 
league, Professor Herbert R. Baer of 
North Carolina Law School, has done 
in his article in his school’s April, 
1960, issue entitled: “At Sea With the 
United States Supreme Court” (Vol. 
38, No. 3, pages 307-378, Chapel Hill, 
N. C. $1.25). 

With apologies to John Masefield, 
Herb Baer begins with this poem: 


I must go down to the seas again, to 
the lonely sea and the sky, 

And all I ask, oh august Court, is a 
case to steer me by. 


Lest the poem or the title to his piece 
give the wrong impression, let me 
hasten to say the discussion of the de- 
cisions is expertly and fairly handled. 
And Baer covers the water front like 
that old Pirate Gustavus Robinson does 
in his classic Hornbook on Admiralty, 
published by the West Company. In 
fact, he covers so much he gives us a 
very handy index of the many topics 
from “Maintenance and Cure” to the 
“Jury’s Power To Convert Harbor 
Workers into a Jones Act Seaman”. 

It never dawned on me that Herbert 
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R. Baer was such an old salt. All these 
years I have thought of him as a land 
lubber. And whenever I doubted it, I 
looked at him in the photograph pub- 
lished by Look of the Halls-Mills 
murder trial. There our Herbert stands 
beside the Pig Woman with Robert 
H. McCarter and Timothy Newell 
Pfeiffer, counsel to the Hall family. 

I am glad to know that Herb is a 
sea lawyer, however, because my most 
discouraging experience in teaching 
has been to discover that none of my 
students know the Pig Woman or Abe 
Reles or Gyp the Blood or Peaches 
Browning. When these names were 
headlines, they were busy being born 
or being twinkles in their parents’ eyes. 


Anvernvst: Barbara B. Burt, of 
Michigan, has an interesting and in- 
formative note in the May, 1960, 
Michigan Law Review (Vol. 58, No. 7, 
pages 1024-1044, $2.00 a copy, Hutch- 
ins Hall, Ann Arbor, Michigan) about 
the relief accorded by the triab court 
in the Du Pont-General Motors case. 
The court adopted “the basic idea” in 
the plan proposed by the defendants 
and the amici curiae appointed to rep- 
resent the Du Pont and General Motors 
stockholders and rejected the Govern- 
ment’s. 

Under the court plan, voting rights 
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in G. M. stock pass through Du Pont to 
its shareholders, but votes thus passed 
through to Christiana Securities Com- 
pany and to Delaware Realty and Im- 
provement Company are “sterilized”, 
In addition, Christiana’s independently 
owned G, M. stock is to be “sterilized” 
and voting rights in any G. M. stock 
held by directors and officers of Du 
Pont, Christiana and Delaware are also 
to be “sterilized”. As ancillary relief 
these three corporations were prohib- 
ited from acquiring G. M. stock or in- 
fluencing its management. All three 
and G. M. were enjoined from having 
common directors, officers or em- 
ployees, making preferential business 
arrangements and carrying on joint 
enterprises. 

Procedurally, the court’s hearing in 
determining relief was unique in that 
three non-violators, General Motors, 
Christiana and Delaware, were made 
parties. 

Of course, the Government asked 
distribution of all the G. M. stock held 
by Du Pont to stockholders other than 
Christiana, Delaware “and sharehold- 
ers of Delaware”. The Government 
asked that stock in G. M. owned by the 
last three and independently by Chris- 
tiana be sold. 

Barbara B. Burt believes the court 
decree fair and “that the Court has 
significantly added to antitrust relief 
development by its crystalization of a 
‘Rule of Reason’ approach for Section 
7 relief, comparable to that in the AL 
coa decision for Sherman Act rem- 
edies”, page 1043. She recognizes that 
the problems posed in distributing the 
sixty-three million shares of Du Pont 
G. M. stock valued at three and a 
half billion aré unique, but at the same 
time there is raised the right of the 
court in a Section 7 case to settle on a 
type of relief that falls short of com- 
plete divestiture. As Professor Handler 
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tells us every June at the House and 
Library of The Association of the Bar 
in Manhattan, compromise relief in 
Section 7 cases has become quite pop- 
ular with both the A. G. under Bicks 
and the F, T. C. under Kintner. 

Since the Supreme Court of the 
United States has noted (28 Law Week 
3346) 
Court decree settling the litigation (177 
F. Supp. (N. D. Ill.) 1) 
read Barbara’s excellent 
with the Court’s opinion at the Oc- 
tober, 1960, Term. Until that opinion 
Barbara B. Burt’s note is 
good to know about. 


probable jurisdiction of the 


we can re- 
note 


along 


comes down, 


~ 

J ERRYMANDER: Over a number 
of years, this department has been 
predicting that the Supreme Court’s 
next major hassle will be Gerrymander. 
Two students of Paul Freund of Har- 
vard Law School have taught me all I 
know. One was Neil Tabor who wrote 
a corking study in 16 Maryland Law 
277. The other is Anthony 


Lewis, who now reports the Supreme 


Review 
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Court for the New York Times and 
wrote in 71 Harvard Law Review 1057. 
Tabor tells about how the painter Stu- 
art brought the word “Gerrymander” 
into the language by remarking how a 
Massachusetts election district resem- 
bled a “Salamander”. Whereupon a 
spectator, knowing Elbridge Gerry, then 
corrected him, 


And 


gives us 


Governor of the state, 
saying he meant “Gerrymander”. 


in his piece Tony Lewis 
that delightful quotation from H. L. 
Mencken: 


peasant on the lower Eastern Shore 


“The vote of one malarious 


counts as much as the votes of twelve 
Baltimoreans.” 

My attention has been drawn to the 
whole subject by a student note of 
George Spelvin of Washington Uni- 
versity Law School (Washington Uni- 
1960, No. 


Louis, Missouri, 


versity Law Quarterly, 
pages 292-301, St. 
$1.25) written around Gomillion v. 
Lightfoot, 270 F. 2d 594, a decision of 
the Fifth Circuit respecting the Gerry- 
mander of the City of Tuskegee, Ala- 
bama. Sometimes these districts look 
like salamanders, shoestrings or saddle 
bags. The one in Tuskegee looks like a 
sea dragon. Its effect is to remove, out 
of the 400 qualified Negro voters in 
Tuskegee, all but four or five. The 
Supreme Court has taken certiorari of 
Lightfoot (362 U. S. 


remember the 


Gomillion Vv. 


916). Well I 


day. 
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Tony Lewis and I did an Irish jig in 
the press room as we read the order 
list. 

Spelvin’s study approaches the prob- 
lem along the lines of the broad study 
of political question jurisdiction by 
Frank (Political Questions in Supreme 
Court and Supreme Law 36, 43, Cahn 
ed. 1954) and Weston (38 Harvard 
Review 296). Like Tabor and 
Lewis before him, Spelvin concludes 
that “ 
for the ‘rotten borough’ 


Law 


Modern democracy has no room 
”. And he says 
“If we must weigh the usefulness of 
the political question doctrine 

against the eradication of the ‘rotten 
the other, the political 
question doctrine must retreat.” 


borough’ on 


This is an interesting and timely 
study by an alert student. However, I 
must express regret that Spelvin omits 
to cite Tabor or Lewis’ studies or the 
piece in the April 3, 1959, New York 
Times by Tony Lewis with respect to 
Hartsfield v. Sloan, 357 U. S. 916, 
where by a five-to-four vote, the Court 
refused to review the Georgia county 
unit system. It could be that George 
Spelvin does not read this department 


(see 45 A.B.A.J. 987). 


J uvce JOHN JOHNSTON PARK- 
ER: Never undersell Judge Harold R. 
I think he is 


Medina as a speaker. 
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about the best we lawyers have. As you 
might expect, Judge Medina lived up 
to his reputation when he spoke at 
Chapel Hill on the occasion of the un- 
veiling of a portrait of the late John J. 
Parker. To thrill those of us who were 
not there, the North Carolina Law Re- 
view for April, 1960, prints the Medina 
address as its leading article (Vol. 38, 
No. 3, Chapel Hill, N. C., $1.25). 

There are many things in this speech 
that are so typical of both men. Judge 
Parker “read the Acts of the Apostles 
in the original Greek”. But Judge Me- 
dina comments, “He did not carry a 
copy of the Greek testament around in 
his hip pocket as someone I know 
does...” Knowing Judge Medina’s in- 
terest in Latin and Greek, I am sure he 
is the “someone”, Shall we “frisk” him 
next time we see him? 

Perhaps the grandest part of the 
address is the discussion of how John 
J. Parker took the refusal of the Senate 
to confirm him for the Supreme Court 
to replace Mr. Justice Edward T. San- 
ford. After Judge Parker’s rejection, 
Owen Roberts was appointed and 
Judge Medina speculates how different- 
ly Judge Parker would have voted in 
the Railroad Retirement and New York 
Minimum Wage cases. Were Parker 
there, we might never had heard of the 
Supreme Court Packing Bill. A delight- 
ful tribute to a really great judge. 


Picxennne: Allen H. Duffy of Yale 
Law School has the best explanation I 
have seen of Section 8(b)(7) of the 
Labor-Management Reporting and Dis- 
closure Act of 1959, known more fa- 
miliarly as the Landrum-Griffin Bill. 
It appears in the Yale Law Journal for 
July, 1960 (Vol. 69, No. 8, pages 1394- 
1427, $2.00, 401 A Yale Station, New 
Haven, Connecticut). The review 
thanks Professor Clyde W. Summers 
and Professor Harry H. Wellington 
for calling their attention to Mr. Duf- 
fy’s study. Duffy was a third-year stu- 
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dent at Yale Law School at the time. 
Well might the Journal thank Profes- 
sors Summers and Wellington. This is 
a penetrating analysis of a very com- 
plicated statute and if you have any 
picketing problems, take my word for 
it, Duffy discusses them and will help 
you. 


Resienrs vs. NON-RESI- 
DENTS: I wish that Chicago and 
Berkeley were not so far from the na- 
tion’s capital, so that I could sit down 
and discuss with Professor Brainerd 
Currie of the University of Chicago 
Law School and Professor Herma Hill 
Schreter their leading article in the 
July, 1960, Yale Law Journal (Vol. 69, 
No. &, $2.00, 401 A Yale Station, New 
Haven, Connecticut) entitled: 
stitutional Discrimination in the Con- 
flict of Laws: Privileges and Immuni- 


“Uncon- 


ties”, 

Over a long period of time, I have 
worried about the constitutionality of 
dreadful state laws that flagrantly dis- 
criminate in favor of residents as 
against non-residents, Quite recently, 
Fritz Wiener, George Noumair and | 
had the problem in the Bruce Wilson 
case where, as an American civilian in 
Berlin, Wilson was subject to court 
martial whereas German civilians were 
tried in their civil courts. 

Professors Currie and Schreter col- 
lect all the cases under one roof. They 
start with Bushrod Washington’s awful 
decision that upheld the right of New 
Jersey to exclude the rest of us from 
their oyster beds (Corfield v. Coryell, 
6 Fed. Cas. 546, E. D. Pa. 1823 Num- 
ber 3230). They follow with that fa- 
vorite of Wes Sturges’ _ mine, Blake 
v. McClung, 172 U. S. 239 (1898), 
where the Court told a to dis- 
tribute the assets of an insolvent equal- 
ly to residents and non-residents. 

And, of course, the authors discuss 
the license cases. $2,500 in South Caro- 
lina for a non-resident to shrimp was 
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held bad (Toomer v. Witsell, 334 U.§ 
385). But you have to be a native 
South Carolinian to 
there (La Tourette v. 
U. S. 465). 

Of the many cases cited, the ones 
I’d like to discuss over a bottle of ale 
at McSorley’s Ale House on the Bowery 
(or since McSorley won’t admit wom- 
en, at the Twining Stables here in old 
Georgetown) are the cases involving 
the statute of limitations and the full 
faith and credit clause (Hughes v. Fet- 
ter, 1951, 341 U. S. 609). Over a long 
period, I have felt that almost all dis- 
state limitation statutes 
should be struck down as unconstitu- 
But, if I read 
Professors Currie and Schreter cor- 
rectly, they rather firmly disagree. 
Alas, I have been wrong before. 

This is a splendid collection of these 
very unusual cases that are so hard to 
find with the usual law library guides. 


sell insurance 


McMaster, 248 


tinctions in 


tional discriminations. 


S EPARATION OF POWERS: 
Charles A. Degnan, the Case Note Edi- 
tor of the Utah Law Review (Salt Lake 
City, Utah; $1.50 per copy) has an 
interesting note on this subject in the 
spring, 1960, issue of his magazine. | 
am sure you have worried as I have 
about the constitutional power of the 
judiciary to punish for contempt with- 
out trial by jury or legislative permis- 
sion. Do the courts have the right to 
make their own rules of procedure and 
evidence? As declared in McNabb and 
other cases, do federal courts have the 
right to supervise the administration of 
Can courts, 
establish their own 


criminal proceedings? 
state and federal, 
rules as to admission of attorneys? Can 
administrative agencies do the same 
and admit non-lawyers? All these mat- 
ters and many more Charles A. Degnan 
discusses in an interesting and provoca- 
tive way. 
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Classified 





RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AmericaAN Bar Association JourNat, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. National Law 
Lisrary APPRAISAL AssociaTION, 127 South 
Wacker Drive, Chicago 6, Illinois. 


SCIENTIFIC EXAMINATION OF QUES- 

tioned Documents by Ordway Hilton. 1 Vol., 
illustrated, $15.00 delivered. Callaghan & Company, 
6143 N. Cicero Avenue, Chicago 46, Illinois. Erwin 
W. Roemer reviewing this book in ABA Journal 
comments: “ . highly necessary to lawyers and 
other investigators because it contains caveats 
against careless handling of material under investi- 
gation, and explains the proper ways to best pre- 
serve the evidence for critical scientific investi- 
gation.” 


STATES RIGHTS VS. SUPREME COURT. 

Vigorous polemic of Thomas Wilcox, layman 
critic. Clothbound, 244 p, $3.00. Forum Publishing 
Co., 324 Newbury, Boston, Mass. 








FOR SALE 





COMPLETE MODERN ALL STATES AND 
Federal law library for sale, cheap, by sets. Box 


OJL-11. 





HANDWRITING EXPERTS 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BoARDMAN 
Co., Lrp., 11 Park Place, New York City. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 
“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations, Price $5.00. J. V. Harine & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 


LAW BOOKS, CALENDARS, BOOK- 
MATCHES. Salesmen wanted. Koths Specialty 
Co., 516% Main, Vancouver, Wash. 
WHEN YOU HAVE A DOCUMENT CASE TO 
try, send for “The Problem of Proof’ (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, ““The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
7,N. ¥. 


SPECIMEN: ZONING, SUBDIVISION, Ordi- 
nances; $4.00. Dunlap, Box 1235, Erie, Penna. 

















LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecit Sxrpwirn, 
108 East Fourth Street, Los Angeles 13, California. 


WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) Tue Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

29 years’ experience. Qualified in all courts. 
Completely equipped laboratory, 10023 Hubbell Ave. 
VFrmont 7-6454. 





EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office, JA7-3333; Res., BR4-1583. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329, Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Identifica- 
tion handwriting and typewriting; detection of 
erasures, alterations, forgery; other document prob- 
lems. Portable equipment. Experienced expert wit- 
ness. Member AAFS and ASQDE. Laboratory, 
Morristown, N.J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 
examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 


Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained, 
Nationwide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 27 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 





INVESTIGATIONS 





TUCSON, ARIZ., LUSK DETECTIVE AGENCY 

Civil, Domestic, and Criminal Investigations. 
Serving the Southwest since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications 


LINTON GODOWN—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, Suite 2210, 100 North LaSalle Street, 
CEntral 6-5186. 


October, 1960 °* 


MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate -tax purposes, sales, 
mergers, recapitalizations, etc. A background of 


effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 
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LAWYERS WANTED 





WANTED: LAWYERS WHO WILL JOIN THE 
Proposed Section on Constitutional Law. Please 
communicate with Verne W. Vance, Jr., 701 Union 
Trust Building, Washington 5, D. C., Chairman, 
Membership Committee, or with Robert R. Wright, 
The Crossett Company, Crossett, Arkansas, Vice- 
Chairman. 
TOP-RATED NATIONAL MANUFACTURER 
is seeking an experienced patent attorney with 
proficiency in the subject matter of ferrite core 
memory systems and components, transistor and 
magnetic circuits. Will consider a young patent at- 
torney without this knowledge provided he shows 
strong evidence of development potential. Salary to 


$14,000. Relocation expenses paid. No fee. Send 
letter or resume in confidence to: ALLIED PER- 
SONNEL SERVICE, 362-64 Market Street, 


Lemoyne, Pennsylvania. 


TAX LAWYER. EXPERIENCE IN FEDERAL 


taxes primarily. For Philadelphia law office. Good 


opportunity. Require details experience, education, 
personal background. Replies confidential. Box 
OC-7. 


WANTED LAWYER UNDER 30 WITH TWO 


years of accounting courses plus at least one tax 


course to join attorney—-CPA in exclusive tax 
practice in northern community of 90,000. Box 
oc-8. 





RELIABLE AND ESTABLISHED CORPORA- 

tion seeks to employ an alert, experienced and 
competent attorney ; age 30-35 require not less than 
five years’ prior active legal practice. Excellent 
salary. Real opportunity for advancement. State in 
full detail background, education, prior employment, 
business and legal experience, hobbies, club mem- 
berships, affiliations, etc. All communications con- 
fidential. Box OC-14. 





POSITIONS WANTED 





PATENT, TRADEMARK AND COPYRIGHT 

Attorney, former Examiner Federal Trade Com- 
mission, having major Federal cases in many juris- 
dictions, member US Supreme Court, New York 
and Federal Bars, seeks part-time or full-time as- 
sociation with law firm or corporation, preferably in 


the East. Box OJL-3. 





ATTORNEY, ANTI-TRUST-PATENTS- OVER 

10 years’ Government and Corporate Anti-trust, 
Licensing, Examining and Supervision. Federal 
Lawyer Patent Attorney Engineer; 35, mar- 
ried, $18,500. Box OAG-10. 


CHICAGO ATTORNEY, 

opportunity law firm, corporation. BS (Account- 
ing-Finance), LL.M. in Labor Law, LL.M. in 
Taxation. Legal training financed on full tuition 
scholarships. Admitted: Mass., Missouri, Illinois, 


1.C.C, Box OS-4, 


SINGLE, 33, SEEKS 





IOWA ATTORNEY, B.A., M.A,, J.D., AGE 32, 

Coif, admitted 1952. Desires position with firm or 
corporation. Will relocate. 3 years Trial Counsel in 
Army Judge Advocate General’s Corps; 3 years 
Vice Consul in U.S. Foreign Service (visa, pass- 
port, administrative work); smal] general practice 
while agent for insurance-realtor firm. Detailed re- 
sumé on request. Box OC-1. 


PA. ATTORNEY, B.S., LL.B., AGE 28, 

married. Eighteen months’ extensive general 
practice. Partner in successful small firm. Desires 
position in Labor Relations with law firm or corpora- 








tion. Box OC-2. 

LABOR ATTORNEY NLRB TRIAL AND 
field attorney, two years: NY, Washington; law 

firm experience; NY, DC bars; Columbia Law 

School. Box OC-4. 

JAG OFFICER, 33, LEAVING SERVICE DE- 


sires position with firm or corporation here or 
abroad, Government contract experience. Box OC-5. 
IN CLASS, COIF, 
and 


ATTORNEY, 28, FIRST 
Law Review, numerous scholarships, offices 


awards, Brief Wall Street and extensive military 
experience, including Government contracts. Cor- 
poration or firm, prefer South or Southwest. Box 


OC 4. 





ATTORNEY, ADMINISTRATIVE LAW, COR- 
porate, contracts, tax, real estate, trust, trade regu- 
lation, litigation experience. Box OC-‘ 


ATTORNEY-MINER¢ AL ENGINEE ER, AGE 35, 

specializing in taxation; experience includes 
mineral leasing and engineering. Desires corpora- 
tion or law firm position. Box OC-10, 





CORPOR ATION LAWYER, “HE: AV Y SE S.E. .C., 
finance, merger and acquisition experience. Ten 
years’ practice, law firm and corporate staff. Back- 
ground general practice, contracts, property, insur- 
ance, insolvency, probate, trials and appeals. Ex- 
cellent references. Desire promising association with 
law firm or challenging responsible position with 
corporation at management level. Box OC-12. 





LABOR ATTORNEY MARRIED, N.L.R.B. 

trial experience. Admitted: Kansas and Missouri. 
Currently labor counsel for contractors association. 
Age 29. Desire responsible challenging position with 
corporation or law firm: Box OC-13. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 

The best of their kind—satisfaction guaranteed 
~—Catalog J sent on request. Bentiey & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 


TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 1009 Commercial 
Trust Building, Philadelphia, Pennsylvania. 


— POLLUTION 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—-Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





TRAFFIC ACCIDENT ANALYST—RECON. 

struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING’ SERVICE 

for Law Offices—specific preblems or complete 
office. Covers Organization, Costs, Policies. Work 
Distribution, Billing, Salary Platis, Controls, Files, 
Office Manuals, Special Projects,’ Daniel J. Cantor 
and Company, Commercial Trust Building, Phila- 
delphia 2, Pa. 





CONSULTING CHEMISTS, BACTERIOLOG- 
ists, Pharmacologists, Toxicology, Analyses, Eval- 

uations, Research, Testing, Development. Foods, 

drugs, cosmetics, agricultural chemicals. Patent 

cases. Insurance matters. Expert testimony. Write 

for brochure. Harris Laboratories, Inc., 816 “P” 
t., Lincoln 8, Nebr. HE 2-3689. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA. 
Complete service.. Representing the Kansas City 


Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





WANT TO BUY 





I'LL BUY ANY STANDARD LAW. SETS 
and law reviews or complete fibrary. Box OJL-12 
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